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ADVERTISEMENT. 


The  Second  Edition  of  thi^  Work,  whidi 
was  the  last  revised  by  the  Author,  wbm 
published  in  1805.  In  the  third  Edition 
which  was  published  in  1820,  the  present 
Editor,  without  attempting  any  material 
alteration  on  the  text  or  arrangement  of 
the  book,  endeavoured  to  make,  in  the  foot- 
notes, such  corrections  and  additions  as 
had  been  rendered  necessary  by -the  deci^^ 
rions  of  theCourt  of  Se<»ioi>.  <^d  b;  duinge. 
on  the  practice,  during  the  interval  between 
the  publication  of  the  second  anii  third 
Editions. 

In  the  present  Edition  the  same  plan  has 
been  followed ;  and  the  Editor  has  conse^ 
quently  found  it  necessary  to  make  very 
considerable  additions  to  the  notes.  He 
has,  at  the  same  time,  corrected  several  mis* 
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Vlll  ADVERTISEMENT. 

takes  into  which  his  inexperience  had  led 
him  in  preparing  the  former  Edition ;  al- 
though he  is  afraid  that  many  errors  may 
ptill  remain  for  which  he  must  once  more 
claim  the  indulgence  of  the  profession. 

The  management  of   lease-hold  pro- 
perty has,  within  the  last  twenty  years,  de- 
servedly engaged  the  particular  attention 
of  the  landed  interest  in   Scotland ;  and 
many    important    rules    and    regulations 
have,  in   consequence, .  been   reduced    to 
practice  by  the  combined  exertions  of  law^. 
yers  and  of  agriculturists.    It  has,  therefore, 
been  thought  proper,  in  the  present  Edition, 
to  enlarge  very  considerably  the  Appendix 
oi  Forms  of  the  Lease ;  and  the  Editor  has 
been  so    fortunate   as  to   procure    a   col- 
lection of  examples,  containing  regulations 
for  agricultural  management,  according  to 
the  most  approved  rotations  of  cropping  in 
the  chief  agricultural  districts  of  Scotland, 
Those  forms  having  been  taken  from  leases 
prepared  by  some  of  the  most  eminent 
conveyancers   in    Scotland,   aided  by  the 
practical   skill   of  some   of  the   principal 
agriculturists,  the  Editor  refers   to  them 


ADVERTISEMENT.  IX 

^yith  some  confidence,  as  affording  a  safe 
guide  for  those  who  may  have  to  act  either 
for  landlords. or  for  tenants  ;  and  as  form- 
ing a  fit  sequel  to  the  commentalry  on  the 
form  of  the  contract  of  fease,  which  oc- 
cupies so  large  a  space  in .  the  body  of  the 
work. 

The  Editor  is  aware  of  the  objections 
which  exist  to  the  mode  of  revision  which 
he  has  adopted,  and  of  the  inconvenience 
attendingthe  occasional  differences  between 
the  doctrine  in  the  text  and  that  in  the 
notes.  He  has  also  experienced  consider- 
able  embarrassment  from  the  peculiar  ar- 
rangeipent  of  this  Treatise ;  which  has  fre- 
quently rendered  it  difficult  for  him  to  de- 
termine under  what  particular  subdivision 
the  necessary  correction  or  addition  should 
be  placed  ;  and  he  has  no  doubt  that,  on 
many  occasions,  the  place  chosen  is  not 
the  most  appropriate.  He.  thought  it 
better,  however,  to  encounter  even  those 
objections  and  disadvantages,  than  to  aL 
ter  the  plan  and  ^.rrangement  of  a  book 
which,  as  it  stands,  has  been  favourably  re- 
ceived by  the  profession  and  the  public. 


X  ADVEBTISEMENT* 

But  in  order  to  obviate  bb  far  as  possible, 
the  inconveniemses  alluded  to^  copious  in* 
dexes,  both  of  the  cases  referred  to^  and  of 
the  matters  treated  of  in  the  work,  have 
been  prepared ;  which  wUl  prove  more 
satisfactory,  the  Editor  trusts,  than  the  in- 
dexes of  the  former  Editions. 


Ebinbukgh,  Nov]embbr>  1825. 


AUTHOR'S  PREFACE. 


The  relative  situation  of  Landlord  and 
Tenant  has  undergone  a  very  material 
change.  Antiently  the  lease  was  more  an 
agreement  for  mutual  protection  and  de- 
fence, than  an  agricultural  contract;  its 
principal  use  was  to  express  the  consent  of 
the  proprietor  that  the  tenant  should  have 
possession  of  his  land :  and,  instead  of  a 
mutual  deed  binding  on  both  parties,  it 
was  then  a  mere  grant  to  the  tenant.  At 
that  time  the  tenantry  of  Scotland  had  no 
capital  to  employ ;  their  trifling  improve- 
ments were  insufficient  to  give  importance 
to  their  rights ;  and,  in  such  circumstances, 
it  is  no  matter  of  surprise  that  the  disposal 
or  alienation  of  the  tenant's  right  to  possess 
the  land  should  have  been  denied  to  him. 
The  modern  contract  of  lease  is  very 
difierent  The  teaan,  in  the  ordinal 
case,  bringing  with  him  capital,  skill,  and 
industry,  concerts  with  the  proprietor  a 


Xll  PREFACE. 

plan  of  operations  from  which  a  profit  is 
to  arise,  the  subject  of  fair  diviision  between 
them,  iA  proportion  to  the  contributions  of 
each.  The  interest  of  the  tenant,  under 
such  an  arrangement,  is  very  different  from 
that  of  the  tenant  under  the  old  lease ;  and 
sound  policy  as  well  as  justice  requires,  that 
while,  on  the  one  hand,  he  shall  be  fully 
secured  in  the  possession,  of  the  rights, 
pQwers,  and  privileges  for  which  he  stipu- 
lates, so,  on  the  other,  he  shall  be  held 
bound  to  fulfil  the  counter-obligations 
which  he  undertakes. 

Many  of  the  decisions,  by  which  the  le- 
gal rights  arising  from  the  contract  of  lease 
have  been  established,  were  pronounced 
under  impressions  so  different  from  those 
of  the  present  day,  that  they  can  hardly  be 
expected  to  quadrate  with  the  nature  of 
the  modern  contract.     But  the  parties  to  a 

• 

contract  are,  to  a  certain  extent,  their  own 
legislators,  and  the  lease  must,  in  its  daily 
renewals,  receive  new  forms  and  fresh 
powers,  sufficient  to  work  off  whatever  ex- 
perience may  prove  to  be  hurtful  or  incon- 
sistent with   its  nature.     In  this  country, 


PREFACE.  Xlll 

the  lease  has  never  been  complicated  with 
our  land-rights,  nor  with  any  other  branch 
of  our  conveyancing.  It  has  not,  as  in 
England,  been  used  as  a  method  of  per- 
manently transferring  land,  or  of  securing 
the  provisions  in  marriage  contracts,  or 
in  family  settlements.  The  Scotish  lease 
is  n  contract  relating  only  to  the  tempo- 
rary possession  of  land,  or  other  heritable 
subjects ; '  the  regulations  it  contains  are 
directed  to  the  purposes  of  agriculture 
chiefly  ;  and  in  the  modification  of  its  con- 
ditions, or  the  interpretation  of  its  terms, 
there  can  be  no  restraint  from  an  appre- 
hension of  danger  to  any  other  department 
of  the  law. 

At  the  point  of  improvement  to  which 
the  lease  has  attained,  and  at  a  period 
when  every  exertion  is  making  to  promote 
the  improvement  of  agriculture,  an  attempt 
to  explain  that  contract,  on  the  faith  of 
which  every  valuable  agricultural  exertion 
must  in'  a  great  measure  depend—to 
show  the  eiFect  of  the  common  stipula- 
tions— ^the  rights, resulting  from  the  condi- 
tions of  the  lease,  or  enjoyed  by  both  par- 


XIV  PBEFACE. 

ties  at  common  law^  cannot  be  wholly  ut»- 
interesting,  nor  without  its  use. 

In  arranging  and  modelling  the  terms  of 
the  lease,  in  such  a  manner  as  to  countet- 
act  the  operation  of  the  old  opinions,  and 
in  adapting  it  to  the  various  purposes  to 
which  this  contract  may  be  turned,  a  know- 
ledge not  merely  of  law  and  of  forms  is 
required,  but  an  acquaintance  also  with  the 
practice  and  principles  of  agriculture.  It  is 
thus,by  ai¥  union  of  I^al  and  of  agricultural 
expetience  that  this  contract  is  to  be  im^ 
proved  to  the  utmost,  and  to  acquire  its 
full  efficacy.     In  thig  view,  the  interests  of 
the  landlord  are  casaHned  with  those  c£ 
the  tenant,  since  none  of  the  consequences 
resulting  from  this  contract  can  seriously 
affect  one  of  the  parties,  without  being  felt 
by  the  other.    Ko  permaneat  disadvamta^e 
can  operate  againi^  the  tenant,  without  etr 
tending  also  to  the  landlord  j  and  uq  per^ 
manent  benefit  ca»be  secured  to  the  te- 
nant, in  which  the  landlord  will  not  folly 
participater 

Ip  the  following  pages  shall  commimi*- 
cate  to  those  who  are  better  acquainted 
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with  agriculture  than  with  law,  an  intelli- 
gible  view  of  the  legal  rights  of  land- 
lord and  tenant,  and  of  the  various  points 
to  which,  at  entering  into  a  lease,  the  at-, 
tention  of  the  parties  ought  to  be  directed 
so  as  to  enable  them,  with  confidence  and 
discrimination,  to  determine  on  the  proper 
conditions  and  stipulations  of  the  contract, 
the  Author  will  have  the  satisfaction  of 
thinking  thafhe  has  not  bestowed  his  la- 
bour in  vain. 

Edinburgh,  Nov.  1805, 
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« 

The  object  of  thb  Work  is  to  explain  the  na** 
ture  of  the  contract  between  landlord  and  te« 
nant,  by  which  the  temporary  use  and  posses- 
sion of  land  is  given  for  a  yearly  rent.  Witk 
this  view,  after  some  historical  details  connect- 
ed with  the  antient  state  of  the  lease,  an  at- 
tempt will  be  made  to  bring  fully  before  the 
reader,  whatever  relates  to  the  constitution  of 
the  modem  contract — ^the  rights  which  arise 
from  it-^^nd  the  actions  by  which  those  rights 
may  be  enforced.  In  treating  of  this  subject, 
the  following  arrangement  will  be  observed. 

I.  Some  account  will  be  given  of  the  pro- 
gress of  the  lease,  prior  to  the  period  at  which 
it  appears  in  the  authorities  of  our  law. 

II.  The  statutory  and  other  requisites  of 
the  lease  will  be  considered. 

III.  In  a  commentary  on  the  form  of  the 
lease,  an  endeavour  will  be  made  to  explain  the 
nature  of  the  contract,  with  all  the  variety  of 
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regulations  and  conditions  which  the  views  of 
landlords  and  tenants,  the  peculiarities  of  their 
situation^  or  the  state  and  condition  of  the  farm 
may  require. 

IV.  This  part  of  the  subject  will  be  con- 
cluded with  an  inquiry  into  the  effect  which, 
in  various  circumstances,  is  given  to  verbal  or 
informal  leases. 

V.  Proceeding  then  to  the  rights  arising 
from  the  lease,  the  different  interests  of  the 
landlord  and.  tenant  will  be  expkined. 

VI.  The  means  by  which  the  tenant's  right 
may  be  transferred  to  poirchasers  c^  creditcjis* 
And^ 

VII.  The  rules  <>f  succession  according  to 
wlHch  it  descends  to  his  heinsi 

yill.  The  treatise  will  ^perly  be  eon^- 
t^luded  with  a  discussicm  of  the  forms  of  acdioofir 
^eom^ent  to  either  party. 


CHAP.  I. 

* 

OP  THE  ANTIENT  STATE  OF  THE  UEIASE. 

It  has  generally  been  supposed  that  th^  cqii* 
nexion  between  landlord  ^id  teoaol;  liUs  gvadu^ 


aH^BKT  l^if  B  W  «^  imfOii  d 


aUy  iH»|ifd^e4,  ifcom  th$Jt  botw^ii  m^t«^  sod 
^Imve,  to  ft  atata  0f  tatfil  m4^H9ndm«^»  {uQ^d^^ 
vemtmA  iutorest  in  the  soil  i  ajAd  mucli  iiigiraiir 
itj^;ha9  been  displayed  in  tmcing  tbiei  prog^r^, 
mid  explaining  the  nwtiye?  by  which  th^  par^ 
ties  may  he  :$apppsigd  to  hip^^  been  ajctaa^. 

This  BQtb«t  haa  been,  ilhiibnited  by  I^ord 
&imes,  with  hi^  ufliial  ing^uil^Fir  Aispiiming^ 
AB  the  basis  of  his  hypotfaesii*  a  9t^te  of  slavej^y^ 
in  which  be  supposes  the  husbandman  to  have 
be<^  priginaUy  pbiice^,  he  bas^  by  la  triaia  of 
suppoiiitions,  so  naturaJ,  Mdm  well  pooa^oted^ 
Ba  ahnost  to  gain  ae^nt ,  ^ttempt^d  tP  kad  iiip 
down  from,  the  tot  dawn  of  this  i^poe^ion^  $p 
4he  sq)^arance.w^Qh  ^  moAmi  POBimct/rf' 


*  *'  L^ndf  originally  yrete  occupied  by  bondmpn,  who 
were  the  property  of  the  landlord,  and  Cdtisequently  werd 
not  capable  to  hold  any  property -df  AUr  own;  but  such 
persons  #ho  had  nointerestto  beindostrions,  and  who  w«"e 
oadcr  bo  compulaton  .i^hen  not  Utid^r  Ae  ^94f  Ibf^r  mm- 
ter,  were,  ^secalfy  Jasjr^  luid  alwagrs  imrdMi.  Tfajf^  imj^ 
il.digibk  lo  faaire  a  fmw  (asa  lo^owifg^  IbeJ^,  ,wb%>W<^ 
faabfy  at  firstf  got  jome  acmsi  sejrApiyrt.tQ  bim  f»^  ^i^  muPr 
tenaniBe  And  waget*  Bui  tfait?  not  iiiei»g  »  guffici^n^  9pur  ,tiQ 
udustKyy  k  ns  fcuiria  fabitaqr  .oieasac?  |q  .as9l|n9i9  ^li^ 
Hian  aaA^prtoer,  by  comiBuniaaliiig ipMni  apropt^iPi^n.^ 
tbepvoduct)  m  plaeejof.wjages^  byinbicb  b^  i;{U||# ip jinaf^ 
iMge&r  lu8  «wsi.kteres|t  as  waU  asithatof  .bis  maijb^r^  Xto 
next  «t0piMdj9ti&  « 'bettor  .dfect,  endtlaig  ithe  ^aiastier  ttfji 


4  ANTIZIKT  STATE  OF  THE  LEASE. 

• 

But  if  we  investigate  the  history  of  the  lease, 
by  ail  examination  of  the  records  and  monu- 
ments of  the  'middle  ages,  we  shall  discover 
facts,  not  indeed  disposed  in  that  harmcmious 
order  to  which  theory  owes  so  much  of  its 
charm,  but  compensating  for  that  defect,  by  the 
isatisfactbry  nature  of  the  evidence,  by  which 
they  are  supported,  and  leading  to  a  conclusion 
totally  different  from  that  to  wKich  Lord  ELames 
has  come. 

This  inquiry  naturally  leads  to  an  examtl 
nation  of  thb  manner  in  which  la«^  was  possess, 
ed  at  the  period  during  which  we  are  required 
to  believe  that  no  other  orders  of  men  existed 
but  those  of  soldier  and  slave. '  On  the  irrup- 
tion of  the  Barbarians,  the.  Provincials  were 
not  entirely  dispossessed;  part  of  their  pro- 
perty was  preseived  to  them ;  they  were  per- 
mitted  to  choose  whether  they  would  live  un- 
der the  Roman  law,  or  under  the  law  of  their 

M  ■  •     ■  I.I 

yearly  qaantky  certain,  and  the  (nrerpliis  to  remain  with  tibe 
servant.  By  this  contract,  the  benefit  of  the  aenrant's  in- 
dustry accresced  wholly  to  himselfy  and  his  indolence  or  ig* 
norance  hurt  himself  alone*  One  farther  step  was  neees* 
aary  to  bring  this  contract  to  its  due  perfection)  which  isi 
to  give  the  servant  a  lease  for  yean,  without  which  he  is 
not  secure  that  his  industry  will  turn  to  his  own  profit.  By 
a  contract  in  these  terms,  he  acquired  the  name  of  tenant, 
because  he  was  entitled  to  hold  the  possession  for  years  cer« 
trn'^^r^Kames^  ffiff.  Lam  True.  Securities  on  Lmidt  4^* 


ANTJJSNT  STAT£  Of  TJH£  I«EASC* 


« } 


conquerons;  hi^nce  the  majnners,  aqd  custpms^ 
and  deeds  and  laws  of  the  empire,  would  be. 
eommimieated  to  the  new  proprietors. !. 

The  conquenm,  in  their  new  settlements, 
fNreserved  their  original  manners ;  and  those, 
bands  of  friends  and  dependants,  which  form, 
so  peculiar  a  trait  in  their  history,  still  con^* 
nued  to  surround  the  chief.    To  those  friends 
beneficiary  grants  were  given ;  though  this  was 
not  universally  the  case,  the  connexion  between 
the  chief  and  the  retainer  subsisting,,  in  m^^ny: 
instances,,  without  the  intervention  of  land. 
Those  beneficiary  grants  must  not  be  con-K 
&Hiaded  with  the  allodial  property  of  the  na-^ 
tion,  nor  with  the  fiefs  which  took  their  rise  at 
a  sul^equent  period,  in  the  progress  of  this 
pe€)ple:  They  were  rights  revocable  at  the 
Measure  of  the  gr^nter,  or  they  endured  for 
the  life  of  the  receiver  only;  and  the  returq 
consisted  in  services  to  be  performed  in  the 
field,  or  in  the  Hall  of  the  Chief,  or  in  renti$ 


^  See  the  title  Sors  in  (h^  GifOSSAai|ss*-->Tbe  Ab^b  p^ 
Mablt  seems  to  tlmk  that  this  rule  wap  not  followed  b][ 
the  Francs,  yet  he  dtes  a  hw  which  afl[brds  eyidepi;:^ 
that  the  Provincials  were  permitted  to  retain  property  §Dd 
to  bear  rank.  Furtl|er»  it  appears  from  tb^  deeds  of  those 
times,  as  well  as  from  i|n  (urdins^iGe  of  Clot.  11.  art.  4.  that 

the  Francs  retabed  their  laws,  and  of  course  the  forms  of 

••  •  ■  -        <  . 

their  deeds,  in  the  midst  of  their  coo^u^rors. 


I^y^bte  in  ctHrfi^  «t  itt  cattte,  dr  in'thc!*pwfoTin- 
jince  of  iigpifciiltiitlatl  service$, ' 

In  order  tb  Ibrm  a.  ju^t  nbtipn  of  a  iURnan 
j^tivitiO^  aftei*  the  irtuptioriof  the  Barbsariaais^^e 
ilttm.  icotiofeive  t^  tenritwy  ta  feg^ve  bfeefa  diiridai 
^(ftikMg^t  ftfe  ^^btiquerotd  knd  the  cdnqtieiied  ;  ^ 
thii  ^h^i^  foi^idg  whiit  has  h6en  called  allodisil 
^^Hy,  vtrith  £he  e&eeprtid^  of  thme  grmt^^ 
Irhlbti  w^r^  indd^  by  the  chiefs  to  their  de^i 
^iSd6iit$^  termed  betleficiaiy  iighU,  and  held 
dt  the  will  ^  the  gfmietis.  UAder  sticli  cir- 
cb^taHbelf,  the  lease  must  hi&vo  tieen  ^qouinl^ 
^fil^g  the  K^tieidit  inhiihitautfi  j  while  the  wants 
«>f  th(g  new  pb^essoi^i  and  ^ir  Ignoraticse  dT 
^gii(i^ltotei  ikfist  hi.t^  rendered  that  leQntmiDt 

#^My  deeepmble  tti  ^ni. 

Irifdt  ^(idd  u  thid  time,  wM  even  at  a  kte^ 
^^idd,  tti^r  the  benef^ei&i^  rights  had  c)ianged 

i^i  fia^Urev  ^d  frdfh  f ^mporary^  had  become 

f^rniaaedft  ti^\m  to  khd,  were  held  for  the 

*  The  opinipn  that  the  codaesiioai  t»etweeii  the  chief  apd 
the  retffifner  subfsisted  without  the  interyention  of  land,  is 

%M  Vy  ^^^^'mmi%  ^  vdi  y  by  m  u^^bf^,  ^h  r^st- 

mU  Ugm\  e^^k^HLvt^^d^i;  ir.  S*$,  ft.|).  «M,  t).«i^ 

i.  i;  cih. '6.  p,  l^is  ^MbkAtbRi,  pA'54,  A.  an^lbic  Ihfe  ei^ 
I st!en<3e  vi^airddlid  pro^'ehy  Wb  niky  havi^  tiecbut^etb  a  Char^ 
ier  of  CftARLE!*;'  the  (Sfedssj  A;  D.  88y.^Lfeg.  GBWEtJ^B^.  t 
^.  p.  ;03Y»  aird  Vo  MtfkA^oRi,  |).  $36,  !>. 


paymcmt  af  jnmty  appesurp  frofla  ti^  d^i^^  of  those 
dsLfB^  paiticubrly  firom  tb^  l^^s^s  of  Cborch 
laads.  Tile  property  of  tbe  cb^irch  ]ba4  became 
immeiise,  ftom  the  pow^fol  iofiiieuce  which  tibe. 
dei^  had  acquhred.  This  iofliience  they  owed 
to  iha  doctiines  olpturj^tory  aiKl  of  atonemept^ 
and  to  the  belief  so  e^v^xAly  incmlcated^  that 
tlie  termiaatiojdi  of  aU  thiQgs  was  ot  haad.  The- 
property  which,  by  such  means,  was  throwa  In- 
to the  pos^ssioQ  of  tbe  (^ridij  was  given  out 
oa  lease  lor  payment  Of  Jrent.    There  were  al*' 
so  other  means  by  which  the  property  of  the 
churoh  was  increased.    The  clergy  possessed 
privileges  and  immunities  which  extended  to 
their  vassals  .and  dependants,  and  yielded  a 
saactmary,  to  which  the  Jess  warlike^  ror  les9 
pow9eifui  piropriatocs  £ed  ffir  jsplety,  res^;iung 
tbeir  pmpeifty  into  ^e  hsmds  jof  the  ohtuch, 
arid  receiving  it  back  on  payment  of  rent,  liigh^ 
er  or  lower,  according  to  circumstances  ;  ^*  Ali- 
**  hi  momii  (says  Muratori)  rursus  heic  repcn 
*^  ;teiidum  censieo,  fiijase  oUm  complures,  cjui  4i| 
*^  pnblicis  oneidbiis  se  suaqi^e.eximerent,  s^qris 
^  locts  bona  mia  hi^ielmntur  eaque  ocHitii^Q 
^  ab  ipsis  sub  tenuissimo  censn  in  Smphyteu- 
^  sim  recipiebant.  *'    The  deed  by  which  thisi 
was  accomplished,  was  termed  precaria/  pres* 

Ml  HI    I     ■■^■i^W^         II     --   I  I  I     I   M'W     ■!>  I.  T    '  t."  v".         »  *■ 

I  ...  ^  ■  • 


^  I  shall  gtm  ihefomi  of  tb$  Precaria  from  Du  Cange* 
^^  Coosv^etudq  et  Jptitia  Epclesi^stica  «s(^  ut  qui  res  su^.q^ 


/ 
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tana,  libelluna,  or  loctitio.    The^  ave  no  est-^ 
amples  of  such  deeds  in  the  ^records  of  this 
country,  but  there  are  vestiges  in  our  acts  of 
Parliament,  which  prove  that  such  deeds  were ' 
actually  in  use.  Thus,  by  the  statutes  of  Robert 
!•  c.  1^  §  l^it  is  enlicted,  '*  That  it  is  not  lei« 
*^  some  to  give  land  to  any  Religious  House, 
*^  and  thereafter  to  take  it  back  againe  to  be ' 
'^  halden  of  the    samine   Religious  House. " 
$  2.  ^<  It  is  not  leisome  to  anie  Religious  House 
**  to  receive  anie  lands  in  sic  an  manner  frae- 


^'  facilitates  suas  Deo  servisque  suis  contulerit,  ei  aliquid, 
^*  quod  postulaverit,  rationabiliter  ad  invicem  de  rebus  "Ec- 
**  dettse  conferat*  Ideo  Ego  Barnoinus  Archiepiscopns  Eo* 
^  desise  ViennensiB,  una  cum  Sacerdotibus  et  Clerids  ejn&* 
**  dem  sancts  matris  Eodesise,  concedimus  tSbi  RaiMbuco  et 
**  Qxori  tusB  Raiiigardi  eandem  colQnicam,  quam  per  iiistni- 
**  menta  cartarum  Ecdesise  S.  Mauricii  contulistb,  qu»  est 
^*  dta,  &c.  Et  pro  hac  tarn  pia  consplatione  et  grata  deyo- 
'^  tione  cmce^mus  yobis  ex  rebus  S.  Mauridi  yel  S.  Sjm* 
ti  i^briam  prestatione  beneficii  in  madrata  mansos  vestitos 
*  duoiy  et  absos  IS.  ut  faciatis  ex  his  omnibus  diebus  vitas 
^  vestrie  quicquid  vobis  juste  et  rationabiliter  visum  fuerit. 
^'  Ea  tamen  conditioner  ut  easdem  res  efl^^cetis  et  meliore* 
*^  tis  atque  excolatisi  et  annis  singulis  festivitf^te  S.  Mauridi 

<*  in  vestitura  medium  frumenti  et  modium  vini  Ministris  S. 

'  •  •  •  > 

<'  Mauridi  persolyere  studeatis :  et  post  discessum  hujus 
^'  yitse  vestrum,  absque  alicujus  contradictione  prsedictas  reS| 
<<  et  quas  de  jure  nostro  E<icles!ie  tradids,  et  easdem  quas 
<*  Ecclesise  vobis  conferti  Sancti  Mauridi  Ecdesia  ledpere 
•«  valeat,"  *c. 


'*'aitie;maD,  'tpd  to  give  ftho'satniiMi  back  agma, 
*'  to  be  J&aUbn  of  liiem,  be  him  quha.  gai^ 
^  tbenu''  Thes^  enactments  obvioosly  relate 
to  deeds  sitnihr  to  those  which  were  in  use  oft 
the  Continent,  and  they  prove  that  the  forms 
of  ccmi^eyancing  observed  by  the  (^urch,  urert 
the  same  in  all  the  countries  of  Europe. 

It  would  be.  idle  to  enter  minutely  into  the 
forms  of  those  deeds.  It  is  sufficient  to  ob- 
seirve,  that  they  agree  in  the  following  parti- 
culars :  *  1.  That  the  lands  are  given  out  by 
the  Church  to  be  occupied  by  a  person  who  in 
general  has  a  temporary  right  only.  2*  That 
the  subject  must  be  properly  occupied,  and  re^ 
gularly  laboured,  3.  That  a  rent  is  payable 
aimually  by  the  possessor;  and,  iastiyj  That 
the  possession  of  tfae^ tenant  is  declared  to  de^ 
pend  on  the  regular  payment  of  the  rent.  The 
deeds  are  in  the  form  of  a  charter  j  and  they 
are  granted  by  the  proprietor  to  the  person  whq 
is  to  possess.  The  endurance  and  nature  of  the 
right  is  expressed,  and  the  rent  to  be  paid  or 
the  service  to  be  performed  are  specified.  ', 


«  See  MuRATORi,  Dissert,  llmo. — ^Bigkonius's  Notes 
on  MarcttlAis^-^and  Du  Gangs* 

'  Tbeiap  Ted4eada  bear  a  strong  resemblance  to  thQ  red- 
denda  of  the  cjiarter^of  wbiph  Moratpri  takes  notice.  Afr 
ter  remarking,  that  in  feudal  grants  a  small  annual  tribute 
is  imposed  in  evidence  of  the  vassalagei  as  a  pair  of  spurs/ 


33a  this  the  ]Mt>pYteinf  trusted  for  tbe;^per£arBi-> 
mam  of  idm  obltgation  on  the  tenant ;  and  there 
«te  stili  pwderved  antietit  decreet^  by  which  it 
tspp&us  fSlMt^e  Judges  wt  aftido  &e  tight  of 

"  dtSBuniles  fuenmt  interdum  census  EmpbyteusibiiB  iiqpo^. 
^'  ritiy  niiu  quoci  allquid  lepidi  quandoque  in  m  praescriben- 
^  dis  immiscebatur.  **  He  then  gives  instances  of  these 
reddenAiy  t)f  which  I  shall  insert  one  or  two  as  examples. 
^'Btodnlte  •etttAytettdr  a  numachb  Bene^ctinis  Saiiod 
^  Pr#oidi  oonstitat8y  pro  Ctodsu  ftubatun  capponis  pocti  fed* 
^*  debfft^  hoc  esty  annid  singalis  atato  die  ad  mensam  Ab^ 
^  baits  Emphyteuta  accedebaty  capponem  e  ferventi  aqua 
^*  tractum  et  doabis  pathiis  indusum  deferens  quern  exinde 
^*  detegebat,  ita  ut  deoHJim  fumitt  ascenderet ;  quo  peract6 
^  IB^  abibaty  fercul4im'ip8«im  asportansy  «lt  satis  suo.miinHAa 
^  Sinctu^  ^  -Kkn^hair  is  aaediaiiiiadin  these  wordai  **  FA 
!*  iba4ie  Mail  adiamt  Bmfkjtmaam^  Ibaeeii* 

f*<jifpus  habanti,  id  onus  incumhit,  4U  ad.eos  arboi^eBi  VbQfr 
**  lem  *  deferat  (nos  maja  appeOanMlSy  in  quo  reliqwas  a^ 
«^  hue  cernimils  celeberrimse  *apud'  Ethnicos  festivitatis  cui 
^  majfutia  nomen)  noa  paucis  t^eniis  omatata,  annexia  trtbus 
^  ptds  friMteefitis.  St  istsakessaiit  Emphyteuta  a  heaeft- 
i*jc&  yiiiSseMlonaatiliha  dacideiat.  Quare  ojms  est  temns 
^.ii^4|prico  posiiain  WigeBier  ^Koolere^  ^apnque  a^ybibere 
**  €iicaiQ»  ne.  umquam  eo  die  ^picse  tritici  desiderentujr. " 


^.tm 


*  Mj4CMa  festom  quod  summii  iiiipetild%  doaiifiii  M^^fMctseoBs  iift^ 
que  indeicoris  «c  procads  IlcentUe  cddinbatiuv  qaodque  primo  ab  Ar- 
cjitdib  tbleratttfll  (s^  l«i(t!tiittmi)  «a  tecmditioii^  ut  boneatas  ^  Vetecim- 
dkiMsemKrecur,  ddbHtettittiaiopMty  tt  >qaod  &66;mAt,  pnisas  |iiidiii 

MAiirSyUiMMT  nMdaUs,  aeu  ^pue  ptimo  die  MbU  mensis  fii^  bqIj^  iot 
comflEis  vel  ad  sdes  magaatttnii  nostris  May^JDu  Cangie, 


oemM^t  »rAM  €nt  nee  u^stb^  II 

HsB  tiefibfit  i^htte  he  append  to  have  wasted 
^le  f  rimM^  or  to  have  lEfringed  the  conditiidcid 
of  Ite  %hfe  * 

^bat  ^bhe  Ibim  bf  tlw4eai9e  ttrag  khofWn  In  an^ 
tient  Gaul,  while  a  EoiiMA  ptOYtnee,  is  isass^ 
i^btek  Th4t  thid  t^olttmot  tms  retained  by 
tfePtit  CMi^h  Courts,  is  evident ;  and  it  is  ohVu 
OAK  tbfti  );he  ibrmii  of  the  Cfa»ircfa  trere^  in  all 
it^  e^bli^ments,  the  same  t  its  dtmveyanodis 
W€^  edueiated  in  the  sfttne  seliiKil.  Besides, 
era^  untient  law  prcjves,  that  the  resignation  of 
pfoperty  ih  favour  of  «he  CSiureh,  td  be  i^. 
cisived  baek  otl  lease,  was  as  prevalent  here  aS 
on  the  Gbntin^t.  But  an  idea  has  been  en^ 
teliatd^dv  ^^^^  antlentiy  the  cultivation  of  the 

f'i       •   f  ;■  i"     ■■■■<<'     11   ■      '  •  I   I.  ill    a.<n     •  I  'i-i 

I  Ift  tWi  Am  MBdis  ta  iisve  been  mnae  dbj<»ol»  and  the  at^ 

teiiti«A^<<»f  the  t«a«iit  would  tMoniify  be  turned  to  the  cuk 
tivatiop  of  his  fields.  But  another  may  be  added,  as  a  strange 
instance  of  the  Whim  and  vanity  of  those  times.  **  Rurai'em 

!  **  quamdftm  confratemitatem  n^sdd  ^uls  i^a^efdds  het^dem 

^  liibi  iftstknit^  ^  eondHlone  lidjecta,  ut  ^ffigfem  miam  In 
<<  ii^la  ^i^tteb  ]^^to  ibi  Ms^d^eM.  ^nnid  isHiguliii, 
*«  f«careatefil&lo  die^  opes  e«t  irigiUaliin,  Moapne  ft  )cognb» 
<*Mmne  eaiiMresso,  sodaies  eoa  in  aula:  congrc^tos  interro-^ 
**  gare,  -ad  adsint.  Znterrf^andus  quoque  est  idem  Presbj/u 
^\  ter,  tamdiu  postremo  fato  ifunctus.  Tunc  ex  adstantibud 
^^  unus  responded :  non  ddid.    Qu^  audiens  alter,  in  ha^ 

I  ^*  %l  J^Mifiib  i&  lAbitfia'^  *eieii  ottqadit* " 

^  fh^^  Appendk)  an  example  of  a  deicree  of  ifais4(tn^ 
w01«olbufi«i. 


ground  was  carried  on  by  si^irw  €9Dly^4-«-Ii|.is  no 
doubt  true,  that  slavery  existed ;  but  it  is  e- 
qually  certain,  that  there  were  also  fre^  men» 
by  whom  the  land  vmn  laboured-— On  this 
pointy  a  few  remarks  may  be  offered. 

The  labour  of  the  Romans  was  carried  on 
by  slaves.  Slavery  was  also  known  to  the  an- 
tient  Germans,  9s  we  learn  from  Tacitua: 
'*  Servis  non  in  nostrum  morem  descriptis  per 
«« familiam  ministeriis  utuntur,  suam  qui^que 
^  sedem,  suos  penates  regit :  frumenti  modma 
"  dominus,  aut  pecoris,  ayt  vestis,  vel  colono 
"  injyngit ;  et  servus  h^ictenus  paret.  '*  Taci- 
tus is  thought  to  have  described  a  class  of  men 
holding  the  plsK^  of  the  adscripti  glebse  of  kt* 
ter  times ;  £w  I>u  Csmge  observes,  "  quibua 

quidem  verbis  satis   designantur   ejusmodi 

servi  quos  adscriptitios  glebae  vocabant  qua- 
**  les  fprme  fuere  apud  nostros,  qui  servorum 
**  nomine  censebantur.  •** 

Those  slaves  were  aptiently  distingmshed  by 
different  names,  as  Originarii,  Capitales^  Nati- 
vi. '  Originarii,  according  to  Du  Cange,  were? 
Servi  glebse  adicti,  adscriptitii,  a  prima  ori- 
gine  colonarisB  conditionis  adstricti.  Under 
the  title  Originaleai  we  h^ye  this  description. 
<^  Telles  servitudes  soi^nt  ramen6es  k  franchise, 
<^  et  a  tons  ceux  qui  de  ourine  et  anci^met^  ou 
**  de  nouvel  par  mariage  ou  par  residence  de 
**  lieus  de  serve  condition  sont  encheus  ou  por- 
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'^  roient  •ncfaeoir*  on  Men  de  servitude,  *'  ^c. 
Obnoiiatio  wasa  term  also  applied  to  a  certain 
description  of  skrres,*aiid  included  those  who 
vc^untarily  gave  up  their  liberty.  "  Si  liboc 
^*  homo  spontanea  voluntate,  vel  forte  nei^essi; 
*^  tate,  coactus,  nobili,  sen  Ubero,  eeu,  etiam  litp 
'*  in  personam  et  servitium  liti  se  subdiderit, " 
&c. ;  and  the  term  Capitalis  was  applied  to 
those  who  were  due  an  annual  payment  or 
<»pitation-tax.  ^'  Capitales  homines, "  says 
Du  Cange,  are  those  **  qui  debent  censnm  de 
"capite. '* 

But  a  rmuch  clearer  account  of  this .  descrip^ 
tion  (^  men  is  given  in  theu  Regiam  Majesta-^ 
teakf  B.  IL  c.  11.  and  in  the  Quon.  Attach,  c. 
#6.  \  $.  ^^  There  is  sundrie  kinds  of  nativity 
or  bondage,  for  some  are  bom  bondmen,  or 
natives  .of  theb  ^dsher  and  gmndshef, 
quhom  the  Lord  xnay  .ehaOenge  to  be  his  na« 
tural  natives,  be  names  .of  tjbmr  progenitors, 
gif  they  be  known ;  sic  as  the  -  naiiMs  of  the 
father,  gnidsher,  aiui  grandsher  6£  tblsm  quhjE^ 
**  are  challenged,  &c.  •  Sec.  6.  Item,  there  is 
'^  another  kind  of  bondage  like  unta  the  for* 
^  m^,  quben  ane  stranger  receives  servile  land 
"  fre  ane  Lord,  and  does  servile  servise  for 
that  land,  and  deceases  dwelland  upon  that 
land,  and  his  son  Ukewise  deceases  in  the  sa^ 
min  land,  and  after  him  his  son  lives  and 
'^dweUs  in  die  land,  and  then  deceases,  all  his 
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^^  post^tntsy^  tiU  the  femrth.  df^gf^i  fall  be  6f 
^^  servile  o<mditk)|i  to  1^  X^nL  iSm*  7>  Tht 
^'  third  kmd  of  nalivitf  qf  luwdt^^  is^  judiette 
^^  ail  free  m«iit  to  the  ^nd  he  may  bane  the 
**  mftintemacQ  of  an  gneaa^t  and  {idteiit  maii^ 
^  Modeis  hknaelf  to  he  his  hondiiii^  itt  his 
**  court  he  the  faiur  of  hh  .forehead.  '^ 

TheiS^yef^  which  pravaiied  in  this .  0oi;mtrf 
cortespoods  in  every  partkidar  with  that  which 
e^sted  .on  the  CooAioe^.  The  same,  dktipcu 
tions  wece  seeogaaaadi  and  eyen  tl^  iana  hf 
which  the  free  man  gave  up  his  lihevty,  wsts 
fi|Uowed  here.  This  apf^ars  iroiiL  the.  i^Bre- 
mcrny  of  poresenting  himself  in  Court, .  and  is^- 
signhig  h^  .liberty  by  the  hair  of  his  headland 
fp&ok  that  of  plaeing  his  head  on  the  a}t|u:'j(| 
thc^  sesigDakioa  to  the  Ckoaisch.  TJnder  the  title 
CapeUm  ii)  the  dossary,  we  find  further  airi^ 
denee  of  this,  pnA  also  of  .other  pointe  of  re^ 
S^aobianpe,  yAsn  we  eompare  what  is  said  tin- 
der the  titltSerims  with  ^  ISth  chap,  of  jt^^e 
^  Book  •  of  the  Kegipm  lyfajestat^pi.  Two 
enaotmenis  which  rotate  to  the  fbeedom-  ac-^ 
qwred  by  a'esidence  in  a  borough,  prove,  :^at 
in  every  Inuneh  of  the  sidajeet  the  policy  .of 
this  and  diat  of  foreign  xountri^s  pasecusely  jcor* 
iet^nd^d.  i^hap^  17*  c^  the  Baron  laws  nias  in 
these  tenns :  ^  Gif  ane  bondoaian  of  aa  J^^iddoi' 
^  Baron,  or  of  any  other  man«  comes  to  anef 
^  burgh,  and  bnyes  4o  hiionsedf  ane  Inu^age^' 
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**nnd  dwells  in  tia^t  Bui^  ane  year  and  a  day 
^  wit&oiit  anb  dbalkMSge  from  lik  taaisbep^  dr 
^*  baxlie,  he  aall  hemm  &ee^  aiid  jsall  epjo^jr  the 
^'  libetty  of  the  burgh  as  ane  bui^esa.  ^'  SbnL 
faD*Jto  this  k  tbe  i»i8ctine»k  of  die  £mperor 
FndeiiQk  1^  IL  in  1230.  ^  St  hata0  qui 
<«  cenmalis  idicitur  cootiyuiani  ibceiit  in  civi. 
^  laUa  tmdeatitiamt  Jura  civitaitis  conseryahdo 
^  in  dandis  xolkctis  et  aliis  quse  a  oivifaus'  8ta-> 
^tuuatur:  nulk  poestmodam  exhibeUt  Damii 
^  DO  senritia  per  coacdmem^  sed  t^itmnmodo 
^  penolvat  censuni*  ^ 

In  leaving  this  subjeel^  one  passage  fiomliie 
Quon.  Attach,  dbap.  56^  §  7«  la^y  he  quoted  as 
«plaiu»toryof  &atqpeci«.of  ai&n«  wWcb  « 
Modeoi  court  of  hiHiour  ranuld  nokon  the 
highest.  *^  And  when  any  man  is  adjudged 
^  juid  deomned  to  be  notivief  or  faoodsman  to 
^  eiiie  maistatv  ihe  inaister  niajtake  him  be 
^  the  nose^  and  rodnoe  him  to  his  &iiner  8la« 
*'  very; ''  ao  that  this  act  m  aniaent  tiimas  ws» 
symholiiaii  of  theioooest  state  of. degi'adation. 

While,  I^Kscefore,  i%  must  bee^^aiienty  that 
dbveiy  was  known  in  Scotjaod  es  wett  as  cm 
the  Cpntiaent,  it  may  saMy  be  ooneluded,  that 
here  also  these  certainly  did  exist  leases  dudng 
the  middfeages,  and,  of  course,  that  daccemust 
have  been  free  iahnwrpis  of  Ae  ^sauaoL  But 
wilhoQt  resting  on  an  w^gument  f nam  aaialogy; 
«e£eiaraice  may  be  made  fodie  evidence 
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our  aiitient  laws  afford  in  i^upport  of  the  opU 
nipn,  that  while  slavisrjr  was  knowa  in  this 
covLntT^f  we  had  also  tenants  or  £ree  labomers 
of  the  ground* 

The  feu-holding  wad  a  perpetual  lease^  in 
which  land  was  given  out  for  a  certain  tent. 
It  was  early  received  into  our  practice,  and  we 
find  it  recognified  in  the  Burrow  laws  attribute 
ed  to  David  I.  This  of  course  draws  it  back 
to  the  11th  or  12th  century.  Chap.  100  of 
the-Surrow  laws  provides  for  the  case  of  a  sale 
by  a  person  l^olding  lands  in  feu  &nn,  and  it 
gives  the  right  of  purchasing  to  the  person 
who  set  tl^em  in  feu.  The  feuar  is  in  all  our 
acts  termed  the  tenant,  and  the  feu^uty  was^ 
in  ipost  cases,  the  real  rent  of  the  land  at  that 
tim^. 

But  independently  of  this  evidence,  if  we 
look  into  any  of  the  regulations  of  those  days; 
in  which  it  was  possible  to  take  notice  of  the 
fanners  or  possessors  of  the  ground,  we  shall 
find, this  order  pf  men  constantly  mentiohed^ 
Thus,  in  the  law^  of  King  William  (who  began 
his  rei^  in  1165),  C.  9th,  is  entitled  **  The 
^^  Lcpip  of  Mtlls.''  It  is  there  ordered,  §:3, 
^'  ane  husbandman  and  ane  farmer  sail  ^if  the 
**  thritten  veschell  of  their  lands  erf  aervice, 
^^  and  inairaver  of  ane  chalder,  ane  firlot  for 
"  knaveship. "  Sec.  7-  declares,  "  gif  anie  man, 
*'  in  anie  barony,  takes  land  to  ane  certain  terine 
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^^fmove^  im  sail  faave  his  jse^  free  ;fire  multttni 
&C.  And  agsdfi,  f  9,  ^  gif  a  fimriler  rraioimce^' 
'^iteid  ghres  u{i  his  hxsdbtb  Us:  maister^  f '  &ci.' 
These  ^pm99ege»  are  desmptii^e  bf  a  chuw  of 
iMfi;  possessing  iiieiir  laods  for  rent;  entilied  to 
the  produce  of.  the  hmdst;  and  hol^g^by  fl(  te^ 
ttkrh  mbkk,  4naklkoA  ih&n  to  renoutice  ihfeir 
poasessionatrpleasum.  ,     ..  ;  S 

/:  The  jstatates^  of  ibe.stuiie  iKht^f  jciiap;.a^' 
ovdeir  lAe  jBads^  BaibiKi^  aad  Fie^ldlers  of  ihd* 
Feafan;  ^f  to  lixre  ds  maifiters  dnd  h>]*ds  osi  tbeif 
*f  o^im  lalotes  and  fenuidd,  and  not  jb^hildbabdi* 
'^ia^aior  pasboqro,  waift&ng  tbeiiriandesaAdtfa^ 
**  eboatrie  vfiik  mnUitnde  of  sheep  and  beasfa^ 
^  die^rehy  bnibling  God'is  peo|d!^  '^Tith  skairs^' 
'^^less/povbitiei  and;  otiter  hairsclkip^ '^  *  Xhifi 
legiiUilibir ptesetits ^  Tiew  of  die. estate  of  thi^ 
Gouatr^at  that  tutie.  ^  Hib  gceat  pi»priff£o» 
haid  Ittids  m  thdir  natqkal  po^Sfl^i^^^^  Th&f 
alsa  dktiw  twts,  Which  tmisl;  hitve  heen  paid  by 
the  husban^nen  or  tenaQts^  who:. are  here  de^ 
scribed  m  scSktmg  frbm  the  numerouB  Hocks 
and  herds  idtich  the  gifeat  proprietors  spread 
oirer  th^  coontfy; 

•  The  f  d  law  enacted  by  Alexander  the  IL  in 
tile  12i4>  orders  ^^all  husbandmen  in  the  samen  . 
**  places  and  towns  in  the  qufaiUc  the  zear  be^ 
^  ^ev^ey  hii^e  lelnBlned  and  dwelled  in  the 
*'  samen  [daces  this  iear,  sail  labour  and  tis# 

vol..  1.  B 


*1  'hufebftttdtlB;  and  sail  nkwis^  )sffly  to  uaeitlieir' 
''"pTrntpisofitd,  ancl  sEall.  begin  fifteen  day  fa  .befose  * 
'^CSandiimas  )te:  ieiili^d  $aw  tbeir.  <Unides.'^y> 
The  Atbeif  enactmdndJd  dfftlils;  statute  :T^fe/to" 
et^eiy-  desGoriptioit.  df  ooimtrjr:  people,  and  pouiV ' 
Q0urt  ihb  iHaniilsr ^  in ; wbJeh  kU>  mh(»  are.  eagaUe 
shdlhap|))y.  tliemisdlves  to  labour.      ,   /    .      :' 
jilii;tbe/£bcm «>f ?4iieiBaTon admits  .we.fiadrki 
declared,  c.  48.    *^  That  na  nBailt-iliaii'nor.ier** 
'fl^oYirixiay  thitl  hisiordiOfihis^  £re6i  tenement, 
'^lUtbougli.be,.  withia^Jiisitime,  hasre.doii^  tbirb 
^iiaern^kse  n6tvsrii^bt  be  Mm^  <  Thel  whilkirter^ 
^ywici  the  lofdiDfthe/teoeineiit  is  ikit.  faoUon' 
^itOatheredfter, "  Ac,    In  ishprt,  xMx.  e^eiy  jqc^' 
qa^ioR ! where  we  caa  eipect'  ^o :  find  an^  mrtiee' 
taken*  of i  >  tibe  fanner  in  our.antient  laws,  we" 
fihd^him  iqtlie  very  state  in  which  he  aipwis;' 
till  at  last  we  eome  down  to  the  aqt  1449;  c. 
16,  wfaicfa  was  efiacted  for  the  behefit  of  jtwor 
lahdurer^iqf  Ike  grptmd^  and  wbieh  has;  bad  ttwi 
ofilefei  of  f  rendering  thertehanf^s  right  real,i  and 
efl^ctual:  against  a  singukr.  sucees30T. 

ilt  iscdear,.  therefore,  that  although;  ilmety 
^as  known  here  aif  well  cis  in  oth^.^iiarterdjof 
Europe,  yet  there  also  existed. a, d€^cript|on.o£ 
laeiiby  whom  the  land  H^s  Jaboured,  who  .la- 
boiireil  for  thenlselvfes,  'and*  who. held  th^ 
lartdsi  Wilder. Jeasie^  •   :,;    '.    ,    ,»      .         .    ,  » 

»i^feiif;a8dv  itf  c*der  to  formi  ^  just  notion  of 
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tlie  landholders  bi*  fiaroils  of)  this  ^coiintryr  v6 
imist  conceive  :their  Bdronies  to'be  decupled 
by  &uad  and  tenants'  who  possessed  without 
any  written  title.    I  speak  at  present  of  the 
general  state  of  the  country  at  a  r6toote  pef  iod; 
and  I  except .  f]^om  this  View  the  property  of 
the  Church.    Gbraig,  in  treating  of  the  proper 
investiture,  says,  '*  Hujus  noetrae  (>bservatio9iis 
*^  exempla  adhuc  habemus  apusd  nos ;  ne^ue 
*^  enini  omnia  antiquitatis  vestigia  adhuc  ex'ol- 
^  everunt;  nam  in  linaitaneis':regni>partibus,et 
''  inter  montanos,  liostro  ^vo,  propriam  inves. 
^*  tif uram  retinebant,  cum  Dominua  in  locd 
^'  feudi  cottstitutus,  Vel  lapide,,vel  fasce  grami* 
^*  nis,  vel  baculo,   possessionem  tradebat  sine 
'*  scripto,   presentibus  tantum  ejusdem  Baro^ 
**  nisB;  sive  dominii,  si  non  Paribus,  saltern  ac-f 
**  calis. ''     Craig  speaks  here  of  what  fell  with- 
in his  own  knowledge,  and  he  died  1608.    He 
adds,  ^'  In  locis  mediterraniis,  his  quingentis 
**  annis  elapsis  Breve  testatum,  quod  nos  Char-* 
**  tarn  dicimus,  soliti  sunt  vassal!  <a  domjois  stiis 
V  accipere,  quo  se  investiisse  vassalum,  eiquef 
*^  jus  et  possessionem  tribuisse,  domini  signiiv* 
"  cabant."    We  need. not,  therefore,  wonder 
to  find,  at  a  period  200  y^rs  earlier,  the  fol- 
kxwing  enactment ;    Stat/  Robert  III,  c.  36* 
«*  Gif^the  tenant  afinnsthat  he  has  not,  nor  e- 
"ver  had  ane:  charter -of  that  land,  v  nor  ever, 
<*  Saw^a  charter  of  it,  gif  he  speaks  trulLe  npt 
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*^  eolicealiiiid  thei  diarter,  iii  tiiatdase  iaqiusu 
^' tion  shall  be  taken  be  ane  osske -in  iqpaiulk 
^  manner  hesotdd  ha^dthat  land  i  and  that  dei 
^  termination  of  the  assise  saQ  stated  to  faim  for 
t*  a  (Charter. ''  We  have  thus  evidence^  faMh 
horn  the  opinion  of  Craig,  and  from  ^be  enacts 
fiie^i^js  of  the  Iq^skture^  that  atatleotly  a  traits 
ten  title  was  not  necessary  for  oonstituting  the 
ri^t  even  of  a  vassal. 

Those  rights  deperded  on  tbe  eridence  of 
the  pares  curuB:  a  man  was  received  and  rpat 
intd  tiie,  possession  of  certain  lands,  to  be  bsld 
by  him»  for  military  service,  that  19,  to  be  held 
ward  (the  military  tenure  of  dlis  ooantryy^t 
be  received  his  lands  to  be  held  in  feu^  for  pay-' 
m^nt  of  a  certain  feii-duty«*K>r  be  Deceived 
them  to  be  held  for  a  certain  period,  or  at  the 
will  of  the  proprietor,  for  paymait  of  a  rent : 
and  in  all  of  those  ccaes  the  possession  mid  the 
right  were  left  to  the  evidence  of  the  paisea 
curiae.  "    * 

•  This  being  the  condition  of  the  antient  l&»d- 
hblders  of  this  Country,  it  will  now  be  pn^i^ 
to  inquire  what  the  difiS^i^nce  was  between  tf 
person  holding  landv  in  fou  for  payment  of  a 
feu-duty,  and  one  possessing  as  a  ^  tenants  for 
paymexit  of  a  rent.  The  feu*duty  and  iihe  rent 
corresponded ;  b6th  of  them  consisted  eithei^ 
of  grain  or  of  cattle,  or  of  agricultural  ser- 
vices ;  and  it  is  only  in  the  endurance  of  the 
right  that  any  difference  is  to  be  discovered. 
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The  a&ibi  Ac(  xtS  Hbe  Uth  F^rliam^nt  of 
JwBooi  the  ^1.  {wpvides,  .tb^t  "  AH ,  retatab  set 
*'  he  ODM^  ovr  Sovereiga  Loids  pi^deceaaors  of 
tfgadc  memone,  x»f  wiie  buds  pertaining  U 
f^  focoperty  to  hb.  Hi^ighness  (except  feu  xientali 
.^  act  to  men  and  their  heirs)  mil  have  nae  farr 
1^  ther  irtrength  or  efieet  nor  ane  naked  liferent, 
*^  and  that  aCter  the  death  of  the  rentallers  his 
^^  MajeETikie  hath  power  to  set,  use,  imd  dispose 
^  thereiipoaat  pleasure,  ,of  new,  in  feu,  either 
J^  (for  angmentatioaof  the^  former  rentaJ,  or  for 
/*  new  enlTpes  silver. ''  This  enactment  supports 
-Ae  conjecture,! that  the. only  diflerence  between 
die  feui  and  the  lease  consisted  in  the  endur- 
ance. Th&.  rental,  when  ii  was  given  to  a  man 
and  his  heirs,,  or  in  perpetuity,  .was  a  feu  right 
.**-twhen  given  a^mply  to  the.  rentaller,  it  was  a 

jyi&rent  lease.  , 

>    .When  the  rig^tsi  of  parties  began  to .  be  eac* 

pressed  in  writkig,  the  fbu-hblder  as.  well  as 

the  ward-bolder  obtained  a  charter,  on  which 

.  ii^fibment  w^  take  a ;  anddtus  the  modem  iu- 

^;vestitui)B  of  an  absolute  right  to  land  stands  on 

the  .chffrter  and  sasine  alone. .  The  lease  9ko 

.waaMdueedinto  writing,  and  took. the  form  of 

-itfae  fdbarta,  with  this  diffacence,  ihatitseA- 

^  dnnmce  was  limited.   Stair  says,*  that  '*  Of  old, 

'^  the  lea^  vf^k  gvanted  without  anf  mutual  en- 

^'  gagemeot^on  the  tacksman  like  unto  a  ohar- 


%%  ANTIEKT  STAtE  OP  THE  UGASS!. 

^  tef. "  *  It*  cdntdined  a  dispositive  clause, 
k  teiieiidas,  and  reddendo ;  and  althonjgh  :  the 
Inodern  lease  in  Scotland  has  lost  the  iresein- 
blaaee  to  the  charter,  we  can  trace  it  still  iti 
the  English  lease,  and  in  the  rental  right  ^heti 
reduced  to  writing.  At  this  time  the  connect;, 
ion  betweeti  landlord  and  tenant,  apipears  t6 
have  been  considered  as  chiefly  favourable  fot 
the  tenant,  and  the  written  evidence  of  it  was 
therefore  intended  for  his  security.  As  antien(t 
manners  gave  way,  and  the  influence  of  com* 
merce  and  of  agriculture  increased,  the  land- 
lord no  longer  felt  that  dependence  on  the  tia- 
nant  which  secured  him  in  his  right;  lands 
were  let  to  those  who  offered  the  best  .r^iit ; 
lijp  law,  in  plaqe  of  securing  the  tenant  mere- 
ly, eamQ  .now  to  afford  security  to  the  landlofd 
also,  which  the  unilateral  form. of  the  lease, 
formerly  in  use,  was  incapable  of  doing.  Ac- 
cording to  Stair,  f  by  the  old  form;  the  teirnqt 
fS  might,  at  the  end  of  any  year^  before  Whit- 
^^  Sunday,  renounce  such  a  tack^  and  be  free, 
^*  as  being  in  his  favour ;  and  therefore  they 
^*  are  now  ordinarily  by  way  of  contract,  where- 
^*  by  the  tacksman  as  m'cU  as  the  setter  is  oblige 
^^  ed  to  stand  thereto, "  ^  It  was  in .  tbia  man- 
ner that  the  \esm>  came  ta  assume  the  form  «f 
fi,  mutual  contract,  binding  oi]f  both  parties. 
'.jj'    •  •  .>  ■■ — -'  ■  '  >"  • —  J'  .  ii    J I 'J.   ". 


^  gtftir,  B- 1|.  tit.  ix.  5  5^  *  IW, 


'  .ilit/tlus  perrod  the  tenant's  lighc  mtistire- 

<|u^iElly'  Iwfe  oome^  in.  cmnpetitioD  . with  .tbsyt 

a^f  a  .puorchaeser  ;^  aasd  the  leajie  being  ia /met^ 

fiei^nal  obligation^ , could,  not  compete  with 

^be  puifdbaser'B  real  right  constituted  hy  chai:i- 

texi  jlnd^sasine;  .  It  was  hoL order  to  put  thelwo 

pightsion  the  same  footing  that  Ate  piraotice 

.was:  iatroduced  of  t^i^g  sasinie*  onithe  }ea84. 

TUs  device  whepfirst  resorted  to  certainty  iD»*3t 

hate  been  judiciaUy  sanctioned ;  but  although 

the  expense^  wMoh  would  thus  be  incarred^mi^t 

in  certain^  eases  be  submitted  to^  the  ciistooi 

could  not. have:  become  general,  because  the 

profits  of  an  ordinary  farm  could  hot,  in  .those 

limes,  have  bqpie;  the  ^p^ise  iof  that .  method 

of  ednstitutihg.^  ti^^n^OLiitting;, .  ahd  extinguisb- 

ing  |he  tighL    Jn  itruth^  the  .teimats  tvere.  si6t 

sepur^df    This  produced  the  act  144i9i;  cv  16. 

which,  from  favour  to  the  poor  labourers  of 

the  ground,  secured  them  in  the  possession  of 

their  farms,  during  the  period  of  their  leases* 

M^Kenzie,  in  hi^^dbs^nvMobs  on  the  act^  says, 

♦♦  The  reason  they  used  sasine  before  the  act, 

'' wafibtoi«ai%thi&.twk.ir.eal^:Rudjtai4e^       a- 

*'  gainst  singular  successors.  This  was  no.  more 
^*'  used  after  the  act  of  Parliament,  which  makes 
^*  the,t^  ^.ypalyigt^t,;* ,  T;!^^^^^  his- 

tory of  the  lease  down  to  the  period  at  which 
:  thfli;caitr^t  :be^iins  to  be  ^§i)QgRis^ .  by  ^e 
.  Mithojfities  of  otir  lp.w>      .       :.  '.»  ... 


u 


,  *l 


2A  MxatKBT sTAarjcor  tUM ubaas; 

>  Id  these  ,€bsei*taykioilsv  I  Imviet  ^nd^i^Oilred 
Jkoigive  sudi.a  notkni  o£.  the  joitimil  leaas^,  ^ 
^hte  vcrj  impeifeist'  state  dF  t^.  YVtaoffidb , .  aiMi 
ibe  slender  matismk  we  pgssesa  for  jucb  a  Joda^ 
-torjr^  will  pemiitM-'^h^i  baa  |)etea  said 
dkes  tiis  to  dksfot'fircHnitlie  hypgthepds^  wUd^ 
iiwgamifig  the  ab'fery  of  the  bondsiimi^ifiSi  ito 
.haak,  3!epre8eiite  the  progress  i^theJeaas^as 
»tfae  siatural  result  of  a  noofvi^ry  firomihafc  stated. 
iThe  lease,  we  have  found,,  was  mtcodueediby 
-the Romans^  and  wais in pse:  dami^.ihe tiouBs 
fof  the  Empire,  and  has  contiiuied,  with  no 
verj  esfiieatial  alterations,  until  the  ptttseot 
ttime.    Its  form  was  preserved  by  the  Chiirah- 
^^men,   whosp    nctfauries,   having  suceeecled .  to 
-tboB^of  the  Smpile,  tntoBmitled  the  JUnmn 
ilorms  of  deeds  to  the.  eonxrey sneers  of  tntodem 

SuiDpef 

*  i  [4 .'  til 
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or  iBa$,  LfASft  tA  umxnxa  by  st&tvTKw 
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OF  T9S  SCOnilH  AHD  EKOLISH  LEASE. 

We.  now  prisceed  to  a  period  in  the  history  of 
the  lease,  when  it  comes  to-be  affected  by  re- 


gtilfld^iciu  dtifi  i(i{or^e;  and  in  this  view,  we 

li^cjli  It  ]tM:  wrved;  ioiJSfiglwd. 

r :  Tbe^lea^  iQ  &e0^3i3»i  hm  been^  almost  ex. 
dusiFV^yv  ipofiSmf!^  to  th^  obji^  of  seourmg 
Hkp  idg^^  of  IsAdlord  fi«^  feami^  whilgt  in 
Sog^iadg  it  appears  to  have  been  ^ipflidd  tb 
t}id  €m»t]M^mx£  laoid^gag^  andJGunily  settle- 
SEieiits.  "  When  by  the  statute  21,  Henry  VIII; 
^'^alS.th&iSKmtir  (ibBt  ia»  be  who  is  ei^Itjed 
*^^tg:^Q  t^rm  0^' years)  was  {trotected  against 
^*  fie^tioinsi  recoT€^9»  aad  bb^iiKtelrest  vendet:^ 
":0di  secukfe  and  pormaoont^  Jbng^  terms  began 
.^^  to  Jb^4m»»  fy^iimt  thaabefiae ;  and.  were  a& 
.^^' t€jmtprd»extenw^ely  vSB^br^  being  found 
*^  ^MtmmAf  ecxkvm^mk  *  foi*  femily  settlements 
«*  andc  raortgagep  ;  cwliinuing  tulgect,  bojcinsvei^ 
,^«  jk^rth^sao»  riifea  ofLdiiQoeasiont  and  with  thi 
.*^€!am$^  iafeeioiity,  *o  fiw«ho^  aa  when*  tbey 
/:*  i?i(#r«  Uttte  bettiar  ,tiia&  tenancies  iat  the,  will  of 
f«<  4he^  lmdlq»^.  V  M  i^  «it  ^ffipnlt  to  see  jnow 

.tfadislw8;bappeiied>^   '  . ; 

.  Ia  Ei^hmdy^die  leaae:  was  hdd  to  be  a  Chac. 
,tel iii|:erest^  wbidliiMnt  to- the. executor;  but; 
jM;  1^  s|ii»e  tijUi^  il.gaVe  to  th§  tenant  a  qUIa 
^x:  m^m^ok.9^k^  ^grantei^.aQdnlt  de. 
immg  right  fro»»  \m$i  Qi  couts^  it  protected 

.  T       /    ^   ;        VT        ...      .      .     -.  i  rj       _     .         ,       ^       ■.  .     3      7-r— 


ibe  t^iaat  against ja  purchase]^.  Id  this  coufi::^ 
Iry^  although  the  tieaant's  right  in  the  lease!  di^&^ 
scedded  to  hi^  heir,  and  not  to  his  exectitoi^i 
yet,  j^ccording  to  the  Scotish  feudal  kw,  ih& 
lease  (when  it  came  in  competition  with  the 
light  of  a.  purchaser)  was  postponed  totfee^u^ 
perior  title  of*  charter  and  sasine.  In  tib^is  r^^ 
fspetty  the  security  enjoyed  hy  the  Scotiish  was 
mtieh  inferior  to  that  possessed  by  the  English 
'tipnant.  ■*  *'  •  '     -  ' 

:  But  in  another  pointy  the  balance  ilirnddih 
favour  of  the  Scotish  tenant;  for  a  foxtn  df 
procedure,  had  been  permitted  in  the  English 
mourts,. destructive,  in  one  respect,  bf  the  iiii 
terests  of  the  tenant^  to  whidi  there  was  ndi 
Omig  analogous  in  our  'law.  This  form  is 
termed  a  "  common  recovery  j  ^  it  i^  a;  w:ei^6 
fiction  of  laWy  by  which  a  person,  pretehdki^ 
to  have  a  preferable  title  ta  the  estate^- '4ntfef& 
ft  daim ;  and  the  proprietor,  by  frauds  and  coi^- 
lusioB,  making  no  d^ence,  the  claioKUit  reco- 
vers tbe  Idnd^  by  sentence  of  «kw,  cin!  aititle 
supposed  to  be  preferable  to  that  of  the  proL 
pric^tor.  ^e  effeet  of.  this  was^  to  ^  vncafee^  all 
gm^ whick tiieproprietor might bave  m^ 
,«Qd^Qf  jCQxirse^  all  his  leases  fell.  In  4hes6^  a!e^ 
tiqd$!€£  leoovery,  the  t^nantwas  not''^lk>^i^ 
t(»ap|Kw*';^  and  his  interest,^  althc^iigb.  e^ct4]^l 
against  a  purchaser,  and  against  all  dertviag 
right  from  .the  kssbi^, .  was:  not  protected  a- 
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gainfirt  li  person  il^ho;  in  k^/ was  held*to  possess 
binder  a  title  prcfemble  to  the  lessor's  own  titl^, 
and  who,  iii  no  ^ape^  -could  be  supposed  to  ret- 
present  the  lessor,  or  be  bound  to  implement  his 
obligations.  In  Scotland,  the  right  of  the  land- 
ioitd  could  be  take)i  away  by  a  reduction  only ; 
it  form  of  action,  by  -  which  the  person  dial- 
lenging  the  right,  calfe  for  production  of  the 
title-deeds,  and  demands  that  they  shall  be  set 
asidQ  as- forged,  illegal,  or  defective.  This  re- 
•duction  of  the  landlord's  right,  however^  did 
not  jiroduce  the  same  consequences  as  the  10- 
x5overy  in  England.  It' wag.  not  resorted'  to 
xollusively,  for  the  purpose  of  defeating  the 
tenant's  right,  and  even  if  it  had,  the  attempt 
would  have  proved  unsuccessful.  The  tenant 
might  have  had  the  benefit  of  a  possessory 
judgmpnt  (peculiar  to  our  law),  the  effect  df 
which  would  haye  been;  >  that  the  purcbasdr 
would  not  have  been  entitled  to  eject  the  te- 
nant de  piano  f  butmiist  have  been  under  the 
necessity  of  bringing  an*  action  of  removing  a- 

•  gainst  Jiim,  in  which  the  tenant  had  a  right,,  in 
defence  of  his  lease,  to  urge«  every  plea  vcom- 
peteot- against  the^  title  of  the  tkew  proprietor. 

•  The  fidtitibus  recovery  of  the  Englii^  law, 
theiefoi'e^  was  a  procedure  unknown  in  ou^ 
law,  and  from  which  the  Scotish  tenant  had 
aothing^-few. 

.^  S4ch:was  the  state  of  the  lease  in  the  two 


^        or  THE  SCOT I8H  AHB  fSNOlilSH  im$L^i 

countries,  wkte»  ;h^  JLe^lfttlife'ef  ^ach  kitiNP^ 
^pased.  The  SUfe  21,  Heftry  VIII, «;  25.^«ift^ 
4bled:the  termor  (oiftmifu^^  to  ^Isi^.all  11:^1^ 
<iier  of  recovcrtes  had  »gsmst  hm,  m  t^Mtt 
<if  the  freehold,  on  feigpedmid  uotmie  titlei^ 
;!From  that  momeirti  tb9.£ogli9h  lease 
^d  a  degree  o£  seettrity^  b&A  slubiUliy,  1 
led  it  for  those  purposes  to  ^hicby  in. 
it  has  been  applied^  A%  Qoonooii  law»  it  wa> 
^ectual  against  a  (lufehasw,  and  nolfr  by  sts*. 
itute,  it  was  defended  against  fictitious  kcof^p 


*it.:K  v:n- 


<  The  Scotisb  lease  had  nothmg  to  appr^end 
Itom  recoveries  ;  hut  haying  no  efiept  against  Jt 
jpurehaser.  possessing  a  feudal  title,  it  vi&s  eio- 
.posed  to  destruction  by  a  sale  of  the  lands. 
.This,  danger  .was  provided  against  by  the  act 
.Md^,  j&  18<  whichi  .secured  to  <^  the  poor  la^ 
f*  bburer  of  the  ground* '''  possession^  during 
.all  the  years  of  hiis  lef^pe,  provided  be  pmd  his 
^rent  to  the  new  piopneton  The  eitentiof  this 
^cunty^  or,  in  other  words,  the  effect!  of  the 
.ScK>tish  lease  as  a.  teal  right,  dep^md^^  .there- 
fore, entirely  on  this  Act ;  for  it  must  not  be 
Jfacgoiton,  tbatb  at  conunonlaw,.  tbe^  Imae  is 
;a  personal  right,  whi<^  cannot  stand  in  Mtxi- 
{^ition  widi  a  feudal  right,  const;ituted' by 
icharter  and  sasine«  , 

If,  to  this  distinction  between  the  leases  of 
the  two  coimtcies,  we  add  the  effect ^  produced 


OH  Aie  ^«0oti0fa  >l6tte  by  >  tlie  c»cliedt/  aM  1^ 
WaidJidding ;  (by-  tbe  &>mM  o?  "^hic^,  thtf 
ti^ht  of  the*  tenant  might  have  been-ctoried  <jSI> 
ifj^ld;  by  the  latt^,  it  tD%ht  bave  beoa  ^ub^ 
peiided ;}  we  shall  perceive  how  it  hatf  happen-' 
ed  that  the  lease,  in  this  country,  has  beeti  em^ 
ployed  obiefiy  fbr  tl|e  pu^pose^of  regulating  the 
rii^ts  of  kadioKd  and  tenant. .  The  kase  fell 
Hnder  tlie  single  escheat,  by  the  tecanf  s  re* 
maining  at  the  horn,  nnrelaxcd,  for  a  year  ;^ 
and,  in  ward-holding,  the  tight  of  the  tenant 
was  suspend^fl  during  the  superior's  posses- 
sion :  nor  was  it  until  the  act  20.  Geo.  II.  c; 
50.  whiph  abolished  waid-holding,  and  the  pe- 
nal eStects  <^  eivil  rebeliion,  that  the  lease  waH 
freed  from  those  disadvaatages.   By  that  time^ 

»      •  »  ** 

..._  «  -__., 

I  Blowing  a  man  to  the  boriij  was  the  antient  form  of 

seeking  for  an  offimder  from  county  to  county ;  and  where 

he  was  not  found,  it  was  fi^owed  by  outlawry.    This 

was  introduced  into  dvil  business ;  and,  when  a  debtor  dis- 

obqred  the. King's. Jetteitt>  ordaining  Mm  to  pay  a  dd>t  or 

to  perform  an  obligation,  he  was  blown  to  the  horn  as  an  < 

offepder,  and  dedared  a  rebel.   It  was  6n  this  £[roi^d  that 

imprisonment  proceeded,  and  die  d<ibtor  was  imprkoned  as    . 

a  tebd  against  Ae  King.    Part  of  the  punishment  was,  the 

fiAS^bT'Ae  deb'tdif'i  «cEaU*;mid'w1ien  a  mim  remaned  for 

a  jemt  under  denunciation  for  rebellioi^  or^  in  technical 

language,  at  the  horn,  his  liferent  escheat  fell, -and  wai 

gifted  at  the  pleasure  of  the  Crbwok    li  was'by  the  statute. 

Both  Geo.  IL  «.  50.  diat  the  pemd  comtequencet  of  dYD 

fdb^lion,  as  isdl  as  waid-boldingf  was  alMlhhed. 


bcKv^ver,  the  forms  of  securities  for  debt,  as 
weU  as  of  settlements,  had  been  fully  estabUsh** 
ed ;  and^  therefore^  we  need  not  wonder  that  no 
at|:etmpt  was  made  to  employ  the  lease  .for  any 
of  those  purposes,  to  which,  in  England^  it  has 
been  applied. 

In  order  to  explain  properly  the  nature  <>f 
the  lease,  in  questions  with  the  grUnter^  and 
with  singular  {Successors;  it  will  be  necessary 
to  consider^  .       . 

1^  The  requisites  of  the  a6t  1449* 
%  The  effect  of  a  lease  wh^n  protected  by 
that  act. 

,   3.  The  effect  of  a  lease^  though  apt  protect- 
ed ,by  the  act,  in  questions  with  the  granter, 
and. those  representing  him.. 
.  4.  The  nature  of  a  possessory  judgment. 


t  > 


•♦     • , 
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TTHE  REQUISITES  O^  THE  ACT.  1449-'  C«  18. 

J  «  •  •  •      »  . 

1  ..In  treating  of  the  efiect.^of  thi&  statitti 
wiJl  be  proper  to  consider ; 


in 


.    "^  **  The  huyer  <f  landes.souU  keqte  ike. tdcks  ^.be/are  ihe 

.  «**  Item^.  It'.is  ordained,'. fer;thd;siifeiie and  favbur.dftthe 
f'rpuir  poople^jtbat Jaboterifi  .theiigrDUDd,^  that  .tkeyv^^ndiall 
f*  Ytheris  tbatJiea.taken^or^salLlAke9.1ande8.in:time  lojcotiie 


' 


IS'   "*' 


a|f:g;iiar 


of  £ie: 

le  im- 
lobhants  in 


32'  TBS  HATTIKE  OF  "THE  USASK.' 

* 

*'  has,  from  ansdogf,  extaided  the  ^nacttafiit 
^  of  the  law  tp  tacks  of  mills,  and  of  amiiial- 
*^  teht ;  ejt.  gr.  saliuoh  fiabtogs^ !  ocdlicscks;,  iSgc. 
^  and  of  such  other  subjf  cts  4s  me  Jmdo  m^ 
•*  we4?tf«"*    Ei^kine,  howeiffer^  proceeds  to  say, 
that  tacks  of  houses  withm  W^h  are  ineffec^ 
tual  against  singular  iiicces^ors,  not  i&erely  be- 
cause they  are  not  specified  in  the.  Apt,  hut  be- 
cause sUch  tenements  are  genejally  let  ftom 
year  to  year  only;  ami,  in  s;iipport,of  this  doc- 
trine, he  refers  to  a  case  \^hich  does  not  seem 
to  be  any  authority  on  the  subject  at  all :  it  \^ 
hot  even  a  decision.    It  app^rs  from  the  re-^ 
port  to  have  been  a  debate  merely/    But  the^ 
point,  may  now  be  considered  as  settled  with- 
butTegard  to  the  distinction  taken  by  Erskin^. 
In  one.  case,  a  missive  of  lease  of  a  burgage 
isubject  for  seven  years  followed  by  possession^ 


m^^mi^^^m*^ 


•»  Ersk.  B.  n.  tit.  vi.  «  27. 

'  Rae,  Fount,  yol.  I.  p.  95.  Kames^sDlct.  vol.  II.  p.  417. 
Mor.  p.  15216,  and  10211..  In  this  case  a  tenant,  who  wa^ 
In  (possession  of  a  fann,  receired  from  bis  landlord  a  lease, 
to  compienee  <at  the  separation  of  the  c^op.  Prior  to  this^ 
Jiovrever,  an  adjudging  creditor  of  the  landlord  obtained 
infeftment;  and  the  point  discussed  was,  Whether  this  lease 
was  good  against  the  adjudging  creditor?  The  question'  wais, 
'Whether tbe tenant's  possession  coddbe  aseirfbed  tothe  tei»e'? 
and  Lord  Fountffiiihifll  closes  liis  report  with  these  wordb^, 
^'  Many  thought  it  only  persbnd.*'  From  this  it  rather  woutS 
appear,  tliat  Lord  Kames  must  lurre  made  this  entry  in  the 
Dictionary,  with  reference  to  some  other  case. 


was  held  to  be  eflFectual  against  a  purchase. ' 
la  anotheir  a  very  irregnlar  missive  of  le^e  for 
two  liferents^  of  an  urban  tenement,  followed 
by  possession^  was  stistsuined  against  a  jpur^ 
chaser. ' 

There  is  one  description  of  lease,  however, 
vhich  Erskine  holds  not  to  fall  under  the  pro-' 
teetion  of  the  statute ;  viz.  a  lease  of  rents. 
Where,  for  e^tample,.  an  estate  is  wholly  let  tq 
tenants,  and  the  proprietcfr  g}vqs  to  a  third 
party  a  right  to  draw  the  rents  from  the  .v^-i 
spective  tetmnta,  for  a  rent  payable  by  this  ini 
terposed  individual  |  such  a,  lease  is  not  prp^ 
tected  against  singular  successors;  becaju^e, 
*'  such  tacksman  neitl^r  labours  the  gronndg 
"  nor  is  indeed  tenant  of  any  land ;  but  barely 
^  farmer  of  the  renta  and  profits  payable  hf 
"  the  t€^)ant9  on  the  estate. ''  * 

Thwe  are  c^her  reasons!  ^rby  such  a  right 
Qi^bt  not  to  afifeot  a  pfuxchaaer*  It  is  a  right 
which  may  be  concealed  even  where  possesaiott 
has  followed  on  it ;  a  thing  which  cannot  happen 
in  a  lease  entitled  to  the  protection  of  the  sta^ 
tiite.  Such  a  convej^nce,  indeed,  can  scarcely 
be  considered  as  of  the  nature  of  a  lease  j  it  isi 


»     I  w 


10S09.  ..       , 

'  M'Arduur  v.  Simp»cfth  6.  Jufy  IdO*.    Fao^  Coll.  Mor. 
p.  15181. 

'  Ersk.  B.  II.  tit.  vi-  §  27. 

VOL.  I.  C 
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rather  a  sort  of  general  assignation  to  the  retit$f^ 
trhleh  could  not  prejudice  a  singular  successor, 
even  although  the  real  leases  upon  the  estate, 
upon  which  such  a  right  must  obviously  depend, 
were  to  be  held  effectual.^ 
.  But  it  is  decided  law,  that  any  lease;  under 
which  the  tenant  possesses  lands,  houses,  millsr, 
fishings,  collieries,  or  whatever  is Jimdo  anneanim^ 
is  entitled  to  the  protection  of  the  statute. 

In  order  that  the  lease  may  have  the  be- 
nefit of  the  statute,  it  must  be  in  writing.    This 
arises  from  the  nature  of  the  right,  which  is  a 
contract  affecting  land ;  and  no  right  affecting 
land  can  be  constituted  without  writing ;  the 
parties,  where  it  is  wanting,  being  entitled  to 
resile.      This  is  undoubted  law,  and  was  so 
held  as  far  back  as  the  time  of  Durie>    How 
far  the  writing  requires  to  be  a  formal  deed, 
executed  with  all  the  legal  solemnities,  will  be 
considered  in  treating  of  the  effect  of  possedsiost, 
following  on  an  informal  written  lease/ 


^*m 


*  See  Ersk.  B.  lit.  tit.  v.  j  5.  In  BdCs  Com.  Vol.  IT. 
p.  12,  ^ih  edit,  the  case  Sime's  Titistee,  2Sd  May  U06, 
Fac.  Coll.  Mor.  App.  TAck,  No.  IS,  is  cited  as  establishing 
an  opposite  doctrine  to  that  stated  by  Mr  Erskine.  But 
tkat  decision  does  not  affect  the  general  principle  here  laid 
down. 

»  Kdth  v^  John^ns^  16  th  July.  1636.  Mor.  p.'  8400* 
Skene,  15th  July  1637.    Mor.  p.  8401. 

»  Vide  Infra,  Chap.  IV. 
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d.  The  Requisites  of  the  Lease^  in  respect  to  Rent^ 

Endtarance^  and  Possession. 

1.  Rent.  A  stipulation  for  the  pa}rtnent 
of  rent  is  essential  to  the  nature  of  a  lease ; 
and,  accordingly,  there  are  many  cases,  where 
no  tent  having  been  stipulated,  it  was  ques- 
tioned, whether  it  could  be  held  that  there 
was  a  lea^e.  Lord  Kamed  has  noted  s6me 
duch  instances ;  as  in  the  case  of  d  tack,  let, 
by  a  husband  to  his  wife,  for  her  lifetime; 
which  was  found  to  be  null,  at  the  instance 
of  the  husband*s  heir,  "  because  it  contained  no 
tack-duty  :*' '  Another,  of  a  lease  in  which  there 
was  no  yearly  rent,  and  which  was  allowed  to 
subsist,  until  reduced  by  way  of  action,  merely 
in  consideration  of  the  landlord's  having  acknow- 
ledged that  he  had  received  a  large  sum  for  the 
lease  from  the  tacksman :  * — ^Perhaps,  in  a  ques- 
tion with  tlie  granter,or  his  heirs,  this  lease  ought 
to  have  been  held  effectual ;  but  the  decision 
tends,  at  least,  to  show  the  rule  of  law,  that  a 
lease,  in  order  to  be  effectual,  must  have  a  stipu* 
lated  yearly  rent. 

^  Ld.  Grange-Durham  v.  his  Brother's  Relict,  7th  June 
1575,  Mor.  p.  15165.  Ld.  A3rton  v.  Tenants.  Durle, 
7th  July  1625.    Mor.  p.  15167,  and  16476. 

'  Lord  Mellerstanes  v.  Haitlie.  June  1591.  Mor.  p. 
15165. 

c2 


The  difference  between  the  question,  when  it 
occurs,  with  the  heir  of  thfi  granter,  au^  wh^n  it 
occurs  with  a.9Wgular  fliuMQ^spi:^  ifi  evident ;  and 
the  want  of  a  stipulation  for  payment  of  rent, 
though  not  fatal  to  the.  lease,  in  a  questioi;!  with 
the  granter,  or  j^i^,  heirs,  or  hi3  gratuitous  di^- 
ponees,  or  with  any  qqc  representing  him,  will 
yet  render  it  ineffectual  against  a  purch^^ei:  on 
other  singular  s^uQQes$or.  Ii^d^ed^  in  queationsi 
with  purch^sers^  the  s^tipulatiQU  of  a  rent  may 
he  considered  as  a  coQditiou  of  the  coBtI^Qt^ 
This  seem$  to  he  implied  in  thei  Act,,  for  it  de-^ 
ckres,  that  "  the  tenant  shall  remain,  to  the.  issuQ 
"  of  his  term,  ^  ^t^A  Uh  moii  as  be  took  thpw 
"foy." 

The  rent  mus,t  be  ei^pressed ;  but  it  is  not 
necessary  that  it  sbouW  be  iu  money  i  it  may  be 
in  gram„  or  services  to  be  performed,  as  cutting 
down  the  landlord's  cqto,,  mowing  hi^  grass^  or 
the  likei*  and  LmA  KameA  refejs  to  a  ca§^ 
where  a  smith  possessed  a  piece  of  gwund  dur-v 
ing  his  life,  on  condition  of  bis  working  the. 
smith-work  of  the  iMtote  \  and  it  was  found,  that 
this  was  a  valid  lea^e,.  bb  woik  b^ing  a  merm^ 
bcationis^  sufficient  to  maintain  him  iu  possession, 
a^inst  a  singular  successor*  ^ 

As  the  insertion  of  a  stipulatiw  for  rei^t  is,  re- 


^fW^^P  ■  "    '" 


k  Iiju^e  If,  Tbe  Smith  of  Luodie,  ilt)i  Jul;  161Q^  Pict* 
vol.  ii.  p*  418.    Mor.  p.  15166. 


«uccedw^8,  it  might  ddeM  to  fiiUov,  that  tbf&  tent 
ought  to  be  fair  and  adeqtiate  $  because,  in  fft 
fitr  as  the  land  id  let  at  an  undervalue,  it  May  be 
said  there  is  iio  t&tit  payable  for  part*  of  the 
j^tate ;  aftd  to  hold  the  lei^e  neverthetesB  to  be 
e^ctual^  would  be  to  petmit  the  cstaMse,  to  that 
extent,  to  be  carried  dSffttun  the  purchaser  wi^ 
out  recompende,  by  a  peffiou  holdti^a  right  not 
eecored  by  infeftment  or  appearing  on  record. 
Where  indeed  the  purdiaiier  ha^  an  opportunity 
of  examinmg  the  leases,  nO  g»at  injury  cab 
arise,  as  he  will  proportion  hi6  QlSir  to  the 
amount  of  the  rental.  Bui  the  aitnatioU  of  an 
adjudging  creditor  is  different,  and  by  admitting 
any  rent,  however  inadequate^  to  be  a  fi(ufiS/dent 
compliance  with  the  Act^itmay  team  that  a  great 
hardship  is  imposed  upim  hiuk  Tbii  <eti}|  how- 
4eirer,  is  more  than  oounterbolaueed  by  the  dis- 
advantages which  would  result  from  a^cmtrary 
rule.  Wei^e  it  necessary  that  the  stipulated  reat 
should  always  bM^ unear  proponuoniK)  the  value 

*  of  the  subject  let,and  werea  reduction^cbeleafie 

•  <x>mpetent  Where  this  was  not  the  eiM^^  ittnigllt 
be  doubted  how  far  an  improving  kase  of  lands 
could  ever  be  granted,  br  indeed  aay  lease  of 
a  long  endurance.  T^  value  of  land  b  per- 
petually &uctuatiqg,  ffom  events  which  no 
foresight  can  anticipate,  aud  a  leaiie,  fi^  sn  ad 
quate  rent  at  its  oommeiiQ^Bmiiti  might  i 


v^ry  few  years  expose  the  tetiant  to  an  action 
pf  reduction  at  the  instance  of  the  landlord's 
^creditors,  on  the  ground  that  the  rent  is  dis^ 
proportioned  to  the  value  of  the  farm.    Thi^ 
is  a  state  of  uncertainty,  for  which  the  advan. 
tages  resulting  to  creditors  would  obviously  be 
no  recompense/   There  are,  therefore,    both 
expediency  and  juatici^  in  the  undoubted  law 
laid  down  by  £^kine»  that  the  '*  tackrduty, 
"  though  it  should  be  below  the  true  value, 
**  ^ffords  to  the  tenant  an  absolute  security  a- 
'*  gainst  removing. "  *    This,  however,  will  not 
be  extended  ^  far  as  to  protect  th^  tenan|^ 
fvhere  the  stipulated  rent  is  merely  elusory. 

2.  Endurance.  The  j^ct  declares,  that  the 
tenant  shall  remain  with  his  tack  till  the  issue 
of  his  term ;  and  it  may  be  questioned,  whe- 
ther, und6r  this  provision,  a  lease,  for  a  long 
period  of  endurance,  would  h§  efii^ctual  against 
a  purchaser.  This  precise  point  does  not  ap. 
pear  to  have  been  decided,  and  theri^  are  many 
circumstances  which  may  contribute  to  prevent 
the  question  i^m  coming  before  the  Court, 
divested  of  specialties.  Xn  general  the  pcqr- 
chafer  U  made  ax^quainted  with  the  leases, 
which,  of  course,  are  in  the  view  of  the 
parties  in  making,  the  purchase  t  and  the 
clause  of   warrandice    in    the  disposition  is 

::  «         ■  ■  '. r: : '■ ^ 

Enk.  B.  II.  tit  Yi.  <  24. 
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€omfDaiily  so  ^expressed  as  to  preclude  tbci 
question.  So  ithat  there  are  very  few  cases  in 
which  this  point  can  occur;  and  it  must^  in  a 
great  measure,  be  owing  to  Ihis^  that  tbejce  is 
no  report  of  any  case  in  which  this  question 
has  come  fairly  to  trial* 

That  there  must  be  an  ^  isJi, "  as  it  is  called^ 
that  is,  that  the  lease  must,  in  its  endurance, 
be  limited  to  a  precise  period,  is  necessary  at 
commcmlaw,  ind^endently  altogether  of  the 
statute.  Thus,  a  tack  let«  in  perpetuum^  was 
found  null,  even  at  the  instance  pf  the  grantor's 
lepreaentatives.  ^  But  to  bring  out  the  ques-^ 
tion  respecting  the  legality  of  Ipng  leases,  ^ye 
must  suppose  the  lease  to  be  granted  for  a  spe* 
cific  period,  as  for  a  thousand  yea)».  In  such 
a  case,  the  lease  has  an  *'  Uh  "  or  termination ; 
but  shall  the  tenant  and  his  heirs  be  entitled  to 
possess  until  the  expiration  of  that  period  ? 

In  pne  case,  a  rental  to  endure,  ^^  as  IgngM 
^'  the  grass  grcfweth  up$  or  the  water  rtameth 
*^  dawn^ "  was  ibund  to  be  efiectual  against  the 
heir  of  the  granter ;  but,  in  that  case,  it  was 
expresaly  admitted  in  the  pleadings,  that  it 
)¥ould  not  have  been  effectual  against  a  pul^' 
chaser,  which  so  far  iadiqates  the  opinion  of 
lawyers  on  the  subject  at  that  time.  *    It  would 


^  Stewart  against  Lord  Garlies,  July  15,  1615,  HopQ 
jpoc^.  Tack,  Mor.  p,  15187. 

•  CarruUiew  v.  Irviqe,  23d  January  1717,  Mor.  15105. 
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^p^ar,  fram  a  decision  mfiBived  to  m  £ion} 
Karnes'  Dictionary,  liiat  die  question  bad  been 
bdfei^  the  Ck>urt  in  1790%    4ieGOiding  to  that 
^aUiority;-M»'V  A  t^k  \fsinig  pet  for  aad[u5K>r7 
"*  tack-duty,  axui  for  an  enduranoQ  of  ^40Q 
**  years,  was  found  not  to  have  the  benefit  of 
*'  the  Act  of  parlmmeiit  in  fit'rour  of  tenants, 
• '  and  tberefoK  not  good  ag^ainst  singular  suc^ 
>  cessors. "  '     But  in  diis  case  tl^  lelui^iry  nar^ 
ture  of  the  rent    may  have  in^uenced  the 
C!ourt;  aikl,  i|i  another  case  which  occurred 
pt  the  distance  of  a  few  yi^Eurs,  Alison  v.  BiU 
chie,  does  not  appear  to  h^ve  been  referred  to 
$3  an  authority  upoji  the  point  of  endurance^ 
With  regard  to  the  mpre  recent  case  refers 
red  to,  IiOi4  Kilkerran  say^  *'  }iow  far  tack9 
**  would  be  efifsctual  against  singukr  sueces.* 
**  sors,  when  granted  for  an  un^isual  num^ 
**  her  of  years,  has  be^  quesrtioned ;  and  this 
^  very  session,  there  wf^  fin  occasion  given, 
**  at  least,  for  understanding  the  mind  of  the 
^  Couit  upon  it,  which  was  this^    The  estate 
**  of  Jordai^ill  was  purchased  at  a  judicial  sale^ 
^  by  Alexander  Houstoun,  me|*chant  in  GIas« 
*'  gow,  who  having  discovered,  after  the  sale^ 
^  that  a  small  bit  of  ground,  consisting  of  lit- 
"  tie  mpre  than  an  acre,  wasi  Qot  the  property 
^*  of  Jordanhill :  Hiat  his  right  to  it  was  no  o- 
♦•  ther  than  a  tack  of  400  years :  He  set  forth 

^ — - —    -    - 

4  AU«oii  9.  IUtet^^;  Sd  V^ttmy  17Sa    Diet*  |L  p.  41S^ 
ftfor.  p,  14196, 


^  tte  ott$e  m  a  ipetitioa  to  tbe  Leeds,  ^nd  that 
**  be  ixM  willing  to  retain  the  subject,  if  it 
^  isfhoidd  b^  fouQd  to  be  dsi  efiectual  tack,  upoa 
^'  his  being  allo^^ml  a  proper  deduction.  The 
*^  ease  vm^  isteted  by  Lord  Karnes,  probationer, 
^  a^  a  part  of  his  trials  wfap  gave  it  as  his  o- 
^  pinion,  that  a  tack  ^  such  endtpBBce  was 
^  not  effectiial  ags),inst  singular  successors^  but 
^  that  it  was  good  against  the  heit^  of  the 
**  gnu^ter ;  and,  though  there  was  no  occasion 
•*  to  give  judgment  on  that  point,  qf  its  not 
^<  being  eSectual  against  singular  supcessors, 
^*  the  Lords  appeared  to  approve  of  that  opi«* 
^  nion^  but  only  founds  that  the  lease,  in  this 
^  ^ease,  was  eflfbctual  against  ibe  heirs  of  the 
^  granter,  and  remitted  ^  the  Ordinary  to  hear 
f^  parties  on  ^hat  deducti(Mti  might  be  ii^sisted 
^*  for,  as  it  was  not  a  right  of  property, "  * 

This  brings  us  down  to  tiie  year  175^,  at 
which  time  it  was  the  opinion  of  the  Court, 


■J'"*    ■■■ ■ ■■.'.!■    f 


'  Parct^asers  i^nd  Cre£toi^  qf  JdrdaniiiS  v.  tbe  Barl  dP 
C¥!aw3>rd,  ISth  Fdblruary  17iS3»  Kiik.  vooe  Fer^tmal  and 
B(^  No.  Q.  in  ^a^«  Mor.  p.  10307.  This  case  is  more 
fuHy  reported  bjr  Lord  Elchiesj^  wbo  says,  that  the  Judges 
^'  all  agreed  that  the  tack  woul^  not  be  effectual  against 
^*  singular  successorSi  and  that  the  Act  of  parliament  (I ^^Q, 
f'  c.  IB.)  wa3  only  tp  be  understoofct  of  tacks  of  ordmary 
f  ^  endurance^  otherwise  it  would  render  our  records  of  no 
^  use.  "-^Elchies'  Notes,  voc6  Tac|C;  p»  4i6;  and  Qecit 
^m^t  im^  Ta^r,  No.  J8- 
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that  a  lease,  of  aa  iini]3i;»l  eodunsuioei  19  not 
effectual  against  a  purchaser;  .and  .the  decir 
3ions  since  that  time,  which  seem  to  bear  .on 
the  pointy  confirm  this  opinion* 

The  first  case  occurred  at  the  distance  :of  six 
years  only.    A  lease  was  granted  so  far  back  as 
1670,  to  the  tenant,  his  heirs  and  assignees, 
renewable  from  19  yeari?  to  19  years  for  the 
term  of  1140  years.     Th^  tack  contained  a 
precept  of  sasine  for  infefting  th^  tenant,  on 
which  infeftment  foUpwed»  and  the  sasine  was 
duly  recorded.     The  successor  of  the  lessor 
was  attainted  for  treason,  and  the  tenant  claim- 
ed from  the  crown  the  benefit  of  the  lease. 
This  case  involved  a  special  question  ^ing 
from  the  state  of  the  titles,  as  to  how  far  the 
forfeiting  person,  and  subsequently  the  crown, 
could  be  held  as  representiqg  the  lessor ;  and 
on  the  assumption,  that  th^y  were  tq  be  held 
as  singular  successors,  it  came  to  be  questiour 
ed,  whether  a  lease  with  a  certain  termination, 
however  remote,  was  to  be  held  effectual  a- 
gainst  a  singular  successor,   especially  since, 
from  a  prevailing  belief  that  such  leases  would 
enjoy  the  protection  of  the  Act  1449,  c.  18. 
many  such  leases  had  been  granted.      The 
Court  of  Session^  held  the  tack  to  be  good  ^- 
gainst  the  granter's  heirs,  but  found  that  the 
forfeiting  person,  as  being  a  singular  succes- 
sor,  was  not  bound  by  it.     This  judgment, 


however,  was  reversed  in  the  IJouse  of  Lords, 
and  the  lease  sustained.  ^ 


rrm 


^  Fraser  v.  the  Ring's  Advocate,  6th  December  1753. 
Mor.  p.  15J96.  The  plea  on  the  point  of  representation 
stood  thus : — It  was  stated  for  the  Crown,  that  the  late  Lord 
Lovat  was  not  heir  to  the  person  by  whom  the  lease  was 
granted,  but  possessed  as  a  purchaser  from  Hugh  Eraser, 
|he  great  grandson  of  the  granter ;  and  that  Hugh  himself 
did  not  repr^ent  the  granter ;  for  Lord  Hugh,  the  grant- 
er's  son,  possessed  on  apprisiogs,  and  Hugh,  the  grandson, 
frhq  conveyed  the  estate  to  the  late  Lord  Lovat,  possessed 
on  singular  titles.  It  was  answered  for  the  tenant,  That 
although  Lord  Lovat,  the  forfeiting  person,  purchased  the 
estate  from  Hugh  Fraser,  yet  he  was  bound,  by  an  express 
article,  to  indemnify  Hugh  Fraser  against  the  warrandice 
Jbe  should  incur,  in  consequence  pf  any  challenge  brought 
ligainst  the  deeds  of  Hugh  Fraser's  predecessprs :  That 
JLord  Hugh,  the  son  of  the  granter,  possessing  the  whole 
of  the  estate  under  an  apprising  of  a  small  part,  had  in- 
curred a  passive  title  $  and  Hugh,  the  grandson,  did  also 
incur  a  passive  title,  by  granting  a  trust-bond  to  the  late 
Lord  Lovat  for  30,000li  Sterling,  for  the  purpose  of  cpm- 
pleting  a  title  to  the.  estate  in  Lord  Lovat's  person ;  an4 
having  adjudged  the  whole  estate,  and  in  particular  the  su- 
periority,  which  remained  in  hceveditatejacente  of  the  grant- 
.er  of  the  tack,  Lord  Lovat  paid  12,000/.  to  Hugh  Fraser, 
to  discharge  him  of  |;he  trust ;  and,  in  this  manner,  Hugh 
fr^er  subjected  himself  to  a  passive  title  as  representing 
the  granter  of  tfie  lease,  and  was  l^ound  to  fulfil,  his  deedi^; 
and  Lord  Loyat»  the  forfeiting  person,  being  bound  by  his 
contract  with  this  Hugh  Fraser,  to  relieve  him  of  any  war- 
fandice  he  might  incur  from  the  deeds  of  his  predecessors. 
Lord  Lovat  was,  in  fact,  bound  to  warrant  the  lease  in 
^uestiop ;  i^nd  the  Crov^p,  as  coming  in  his  pls^ce,  is  barred 
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Had  the  questlcm  of  endtuanoe  been  the  xxn^ 
ly  one  in  the  case,  this  would  have  been  n  de^o 
ciston  of  the  House  of  LkhxIs,  finding,  that  a 
lease,  whatever  its  endurance  may  be,  is  effec- 
tual against  a  singular  successor.    But  thb  re- 
versal appears  to  have  proceeded  on  the  ground^ 
that  the  forfeiting  persoa  represented  the  gr^jxt- 
er,  ^nd,  therefore,  ths^t  the  Grown,  as  coming 
in  his  pkce,  was  bound  by  the  lease.    So  that 
the  judgment  cannot  be  regarded  ft.s  affecting 
the  principle  of  the  decision  in  the  Court  of 
Session,  refusing  effect  to  a  loqg  lease  against 
a  singular  successor.    That  the  reversal  pro- 
ceeded on  the  special  ground,  is  provedi .  liot 
only  by  the  state  of  the  titles,  but   by  th6  . 
course  of  the  p.rgument  in  the  subsequent  case 
of  the  Earl  of  Hopeton,  which  was  decided 
at  the  distance  of  three  or  four  years  only ; 
and,  had  this  been  a  deci^on  on  the  general 
point,   there  can  be  no  doubt  that  it  would 
have  been  referred  to  in  that  case.  * 


'cei '  "       '    w 


from  cballenging  the  lease,  especially  as  the  late  Lord  J^O' 
Vat  had  confirmed  the  lease,  by  receiving  rent  from  the  te- 
nant for  several  years  without  challenge. 

1  From  an  opinion  of  Mr  Ferguson  of  PItfour  (afterwards 
J^ord  Pitfour),  which  has  been  preserved,  it  is  obvious,  that 
the  representation  of  the  forfeiting  person  was  the  ground 
on  which  the  judgment  of  the  Court  of  Session  in  I^ovat's 
case  was  reversed.  There  had  been  two  grounds  on  whidi 
a  passive  title  might  have  been  inferred :  1.  That  Hugh 
IFraser  purchased  adjudications  affecting  bis  predeceisor^s 


T^he  Eajcl  of  Hopetotv'sr  case  vrs^  decided  id 
J.763-.  Joha  Cockbum,  the  Earl's  author,  waa 

9«Ui^  which  IB  a  passive  tiU^  und^r  the  act  1695.  2;  That 
he  gare  a  trust)»bond  for  S0,000/.|^  upon,  which  the  estate 
was  adjudged,,  and  this  adjudication  is  the  chief  groumi  oS 
the  Ut^  Lafat's  charter  wi  infefttBent  )7S8,  which  wa» 
the  title  of  his  posaessiop.  After  sonie  observations  on  the 
$rst  of  Ihes^,  Mr  F^gmfia  proceeds  in  thi9S9  words  :^^ 
**  The  others,  ^d  the  most  substaji^tial,  pt^sive  title  is,  the 
^^  adjudication  on  the  trust-bond  of  30»Q00/.  for  which  he  got 
^  12,0O0ilL  from  the  late  Lovat.  I  do  not  think  that  anj  solid 
*^  ans^wer  has  been  made  to  tbia.  The  best  that  is  offered  is  ii* 
**  the  end.  of  Mr  Pringle's  answer  to  BeUadmm's  petition^ 
**  But  i^  is  apparent  he  m  labouring  apA  greatly  straitened* 
*'  The  chief  objection  iSj^that  Hugh  Fraser  did  not  possets^e 
**  estate  00  this  trust  adjudicatioou  But  it  leoks  like  a  luirw 
^<  lesque  on  the  law,,  to  suppose  thai  be  would  have  bee» 
^  liable  if  he  bad  pos&essed,  ai^  jet  not  liable  when  b» 
**  gives  it  to  a  purchaser  to  pess^ssy,  mA  takes  the  priqew 
**  If  the  qjuestion  were  aa  uiMversaH  pas/iive  titles,  a  slender 
**  distinctipp  would  be  suffcient  tp  relieve  the  apptfcept 
<<  beir  ;  Sut  when  it  is  on^y  pleaded  to  make  him  liable  im 
**  vfllorem,  the;re  ia  vnch  equity  to  allow  ai^  hour  to  put  the  tfa^ 
''  lue  of  hia  predecj^ssor's  estate  V9^  his  pocket,  and  dispute 
**  hia  ancestor's  deeds.  :-^Nayi  it  ia  still  an  easier  isitep,  to* 
*^  bar  him  from  challenging  bis  tacks,  or  other  deeds,  than* 
V  to  m^er  him  liable  to  pay  all  hjs  debts. 

'<  ^  does  not  appear  that  an^  satisfying  answer  cat^  be 
<'  n)sde  to^  this ;  if  it  is  shown  that,  afty  ntater ial  part  of  t)ie 
**  estate  remained  in  hcBreditate  jacente  of  Lord  Hn^b^  aad» 
<^  was  taken  by  chelate  Lovaty  ii^qi^  tjbe  adjudfaiajUon) -on 
^y  %  eharge  to  entec  bei«  to  himt  which*  could  not  hare  biae» 
<'  taken  out  of  the  h^^mdUasjap^m  of  his  scfn. 

Tbw  9pp^ V  from  th^  schomei  subji^iped  ia  Afe  Johii'^- 


<«. 
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proprietor  of  the  Murray's,  tvhich  he  let  iil 
lease  to  Robert  Wight,  for  the  space  of  two 

*^  ston's  remarksy  dated  December  5th  17579  by  which  it 
appears,  that  not  only  the  barony  of  Lovat,  Beauly,- 
Abtertarfy  Aird,  and  Strathglass,  were  contained  in  the 
**  infeflment  of  Lord  Hugh,  who  granted  the  tack,  where- 
**  as,  only  some  of  the  particular  iarms  of  these  lands  were 
**  contained  in  the  apprisings  acquired  by  Lord  Hugh  his 
**  son  ;  but  also,  there  are  sundry  patronages  mentioned  in 
**  that  list,  No.  3,  and  many  particular  lands  mentioned  No. 
*<  7»  which  were  contained  in  the  granter*s  sasine  1665,  and 
«  were  not  contained  in  apprisings  acquired  by  his  son.  It 
"  can  hardly  be  doubted,  ths^t  the  value  of  these  subjects 
^  must  far  more  than  overbalance  the  value  of  this  tack. 

**  Here  it  will  be  said,  that  Lord  Hugh,  the  grantor, 
^  was  denuded  in  favour  of  his  danghter.  To  which,  the 
<*  only  answers  that  occur  are;  1.  That  her  title  was  cut 
<<  off  by  prescription,  2.  That  the  superiority  still  remained 
**  with  him,  which  would  be  of  great  value. 

**  It  is  the  more  material  to  insist  on  the  passive  titles  in 
<'  this  case,  that*  though  it  b  very  doubtful  if  so  long  a 
<'  tack  would  even  be  sustained  against  purchasers,  yet 
**  there  seems  to  be  little  doubt  it  will  be  good  against  the 
«  heirs  of  the  grantor.  And  if  Mr  Eraser,  his  great  grand- 
**  son,  is  proved  to  represent  him  above  the  value  of  the 
*^  subject  in  question,  and  Lord  Lovat,  by  the  decree  arbi- 
*\  tral,  liable  to  relieve  him  of  that  representation,  the  ap- 
**  pellant  may  prevail,  though  the  general  point,  as  to  long 
**  tacks  being  good  against  singular  successors,  were  to  go 
**  against  him. 

**  And  if  the  passive  titles  appear  to  be  but  probable,  it 
«^  will  strongly  confirm  the  plea  of  homologation  against  the 
^*  late  Lovat.  Very  slender  actis  will  be  sufficient  to  infer 
*' homologation  of  a. deed,  which  one  ought  not  to  chal- 
*'  lenge. " 
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19  years,  from  Whitsunday  1718.  This  lease 
contained  a  clause,  obliging  the  granter,  his 
heirs  and  successors,  to  iterate  and  renew  the 
lease  from  19  years  to  19  years ;  the  tenant 
paying,  on  each  renewal,  the  sum  of  ^100 
Sterling,  as  a  grassum ;  and  the  lease  contain* 
ed  a  clause  of  absolute  warrandice.  In  1745, 
Cockbum  disponed  the  estate  to  his  son  George 
for  ^1,745  Sterling,  and  the  disposition  con- 
tained a  clause  of  absolute  warrandice,  with 
the  exception  of  the  existing  leases  of  the 
lands,  "  without  prejudice  to  the  purchaser  to 
'^  quarrel  and  impugn  the  said  tacks,  on  any 
"  ground  or  nullity  in  law,  provided  the  same 
•*  do  not  infer  warrandice  against  me  and  my 
"  foresaids.  "  This  estate  was  afterwards  sold 
to  the  Earl  of  Hopeton,  with  a  clause  of  war- 
ralidice  expressed  in  the  same  manner,  except- 
ing that  Wight's  lease  was  specially  described, 
ia  place  of  being  referred  to  generally. 

In  1756,  the  two  first  19  years  of  Wight*s 
lease  were  to  expire,  and  the  heir  of  the  te- 
nant, being  then  a  minor,  his  mother,  who  act- 
ed for  him,  had  intimated  to  the  Earl  of  Hope- 


Such  was  the  opinion  given  by  Mr  Ferguson,  on  a  consul- 
tation in  this  case ;  and  it  points  out  clearly  the  grounds  of 
the  decision  in  the  House  of  Lords,  as  well  as  the  very 
doubtful  light  in  which  the  principle  on  which  long  leases 
are  to  be  supported,  appeared  to  this  eminent  lawyer*  • 
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ton*$  factor  the  year  prec^ding^  t&tt  she  wapr 
prepared  to  pay  the  grasamo^  oa  receiving  9^ 
renewal  of  the  lease  for  19  year^,  la  pkce  of 
thiSi  however,  she  was  prevailed  with>  to  take 
a  new  lease  for  63  yeara,  at  the  former  reat, 
in  name  of  the  minor,  Wten  the  minor  capie 
of  age,  he  disapproved  of  the  transaction  en* 
tered  into  by  his  mother  in  his  name,  md 
brought  a  reduction  of  it.. 

The  question  stated  for  the  Earl  of  Hopetoai, 
wa3.  Whether  a  lease^  renewable  from  19  ye^n; 
to  19  y fears  for  ever,  be  effectual  against  a  pujf- 
chaser  ?  But  the  tenant  maintained,  that  the 
Earl  was  barred  from  entering  on  the  general 
question  by  the  clause  of  warrandice  which  be 
bad  admitted  into  his  own  title-deeds  :  and  the 
**  Gourt  found,  that  Lord  Hopeton,  alffmtgh(f 
*'  singular  successor^  wus  barred»  personaU  ex^ 
**  ceptkme^  from  objecting  to  the  renewal  of  the 
^'  lease,  and  found,  that  his  Lordship  was  bouod 

to  grant  a  new  lease,  in  terms  of  the  obligation 

contained  in  the  original  lease ;  and  to  reneit 
"  the  same,  at  the  expiry  of  every  19  yean^, 

on  payment  of  the  stipulated  grassum  of 

ifilOO  Sterling. "  ' 

In  this  decision,  it  is  clearly  implied,  that 
had  the  Earl  of  Hopeton  been  a  purchaser, 

^  Wigbt  V,  the  Barl  of  Hopeteo,  17ih  Norembec  Yl&k 
Mor.  p.  10461  aod  lgl99«. 


unafiected  by  any  such  obligation  ps  oecurmd 
here,  he  would  not  have  been  bound  to  give 
effect  to  the  kase:  the  ies&iuoa  ^QK^eding 
£iolely  on  th«  circumstance  of  his  haviiog  bar^ 
red  himself  from  reducing  any  lease  that  migiK; 
infer  warrandice  against  the  sdler* 

In  dnotherxaae,  a  leaae  fix>in  19  y^ar^  to  19 
y£ars,  as  long  ms  tjie  Tenant  idiose  to  poaseas 
aad  pay  the  rent^  was  sustained  against  a  smm 
gnlar  snoee^or;  but,  in  this  case,  there  had 
been  homologation  for  a  great  many  years,  by 
die  pursuer's  predecessors  whom  he  r^r^ient. 
fid,  ^ 

Such,  then,  have  been  due  ca^s  in  which 
this  point  came  into  question,  and  it  ae&BB  to 
he  a  lair  infereuce  from  them^  that  the  Court,  iU 
every  case  where  they  have  had  sm  opportunity 
of  ex^^essing  an  c^inion,  have  held  that  a  lease 
.of  jan  unusual  endurance  will  not  affect  k 
purchaser,  unless  he  can  be  considered  as  bar-  * 
red  from  making  the  challenge,  by  special 
grounds,  such  as  homologation  of  the  lease, 
either  by  his  own  acts,  or  by  the  acts  of  those 
whpn)  he  represeiats,  or  that  his  right  has  been 
acquired  under  a  knowledge  of  the  lease,  so  as 
to  »!S€  a  pei^Kmal  exception. 

But  still  a  very  considerable  difficulty  re- 
mains  j  for,  upon  what  period  shall  the  Court 


»  Scott  V.  Str^^on,  19th  Feb.  1771.    Fac.  Coll.    Mor. 
p.  15200. 

vol..  I.  D 
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fix,  beyond  which  they  will  not  sustain  a  lease 
against  a  purchaser.  Where  a  lease  is  stipu- 
lated to  be  renewed  from  period  to  period  for 
ever,  as  in  the  Earl  of  Hopeton's  case,  there 
seems  to  be  little  doubt,  that  it  is  a  lease  which 
would  not  be  sustained  against  a  singular  suc- 
cessor. In  the  same  way,  if  it  were  made  to 
endure  until  a  certain  sum  should  be  paid, ""  or 
as  long  as  the  tenant  was  able  to  pay  the  rent, 
it  would  not  be  effectual  against  a  purchaser.  *" 
But  the  difficulty  is,  where  a  precise  period  is 
fixed,  to  draw  the  line  of  distinction ;  for  ex- 
ample, between  a  lease  for  100  years,  and  one 
for  19  years,  **  since "  (according  to  the  rea- 
soning of  the  English  law)  ^*  long  or  short  are 
^  only  terms  of  comparison ;  as,  a  lease  for  40 
'*  years  b  long  with  respect  to  one  for  eight  or 
V'  ten,  and  yet  short  with  respect  to  another 
"  of  a  himdred  years.  "  "*     Were  the  question, 

"*  Hardie,  Ist  December  1627|  Auchinleck,  voce  Tack. 
Mor.  15190.  Thomson,  15th  June  1664.  Mor.  15239,  Pea- 
cock,. 27th  June  1674,  Mor.  15244,  and  Auchinbreck,  11th 
Feb.  174S.    Mor.  15248. 

*  Hamilton  v.  Tenants.  Durie,  2d  March  1626.  Mor. 
15IS6. 

<*  The  reasoning  here  referred  to,  will  be  found  in  Bacon's 
Abridgement  by  Gwillim,  vol.  iii.  p.  3.  It  is  applied  to 
prove  the  propriety  of  giving  leases,  of  the  longest  endur- 
ance, to  the  same  heirs,  as  in  the  case  of  a  lease  for  a  sin- 
gle year,  the  argument  is  this : — '*  It  would  be  inconveni- 
''  ent  to  have  had  one  rule  of  property  for  short  terms,  and 
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therefdre,  to  occur,  the  Court  might  find  it  a 
very  difficult  thing  to  give  effect  to  a  lease  for 
19  years,  (which  they  wo^ld  do  in  terms  of  the 
statute)  and  refuse  effect  to  a  lease  of  any 
longer  precise  period  of  endurance. 

Having  referred  to  the  authorities  which 
bear  on  this  question,  it  is  sufficient  to  observe, 
that,  although  a  lease  for  19  years,  or  any  or- 
dinary period  of  endurance,  ^ould,  under  the 
statute,  be  effectual  against  a  purchaser ;  yet, 
there  is  still  an  important  case  hitherto  unde- 
cided, viz.  the  precise  period  beyond  which  a 
lease  will  not  be  sustained  against  a  purchaser. 

It  is  true,  indeed,  that  there  are  decisions 
in  which  leases  of  a  long  endurance  have  been 
sustained.  For  example,  leases  for  four  19 
years,  without  the  question  ever  having  been 
moved,  whether  a  lease  of  that  endurance  wm 

*'  another  for  those  that  were  longer,  being  all  of  the  same 
**  nature,  and  still  no  more  than*lea$es  for  years ;  besides 
^^  the  difficulty  of  fixing  the  just  bounds  to  any  precise  de- 
*'  terminate  number  of  years ;  since  one  or  two  years  more 
**  or  less  would  have  made  very  little  difference  in  reason, 
*^  and  long  or  short  are  only  terms  of  comparison ;  as,  a 
"  lease  for  40  years,  is  long  with  respect  to  one  of  eight  or 
**  ten,  and  yet  sl|ort,  with  respect  to  another  of  100  years  ; 
^'  therefore,  that  there  might  be  an  uniformity  in  the  law, 
*^  all  leases  for  years  are  holden  to  be  of  less  value  than  e<- 
*^  states  for  life,  as  being  originally  of  much  shorter  dqra- 
**  tion,  and  therefore  are  considered  only  as  chattels,  and 
**  cast  upon  the  executors.  " 

d2 
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iBQtitled  to  the  protectioa  of  the  statute.  vThe^e 
ca3»,  therefore,  are  aot  strictly  authorities  ia 
point ;  but  it  is  proper^  on  this  occasion^  to  re^ 
Inr  to  thsm. ' 


Possession. — The  statute  declares,  that  te<- 
najits  shall  remain  mth  their  tacis  to  the  end  qT 
Jbeir  tefms;  which  necessarily  implies^  that 
the  tenant  must  be  in  possession ;  and,  in  &.ct, 
possession  is  required  for  giving  effect  to  the 
kase ;  so  that,  in  a  competition  between  two 
Iteases,  the  last  lease,  with  the  first  possessicm,. 
will  he  preferred.  *  A  lease,  therefore,  on  which 
no  possession  has  followed,  cannot  compete 
mth  the  ri^ht  of  a  purchaser.  Hence  it  fol- 
lows, that  possession  must  have  taken  place  un- 
der the  lease,  in  order  to  entitle  the  tenant  to 
pl@ad  the  benefit  of  the  statute.  Thus,  the 
Ij^iic^rietor  of  an  estate  being  desijrous  of  giv^ 
h^  his  wife  the  lease  of  a  farm,  in  the  event 
of  her  surviving  him,  granted  a  lease  to  a 
third  party  for  her  behoof,  which  was  to  com- 
mence at  the  first  term  after  the  death  of  the 
granter ;  and  the  granter  having  sold  the  e? 

^mmi^mm^^^^^t^mmmm^^mi     f   I    ■  ■— w^i^p^  III  ■  I         II  ■      I  ■  III  II  I      I      -  m^mm^^^^ 

t 

'  CampbeH  v.  Siller,  NoTember  SOth,  1785.  Mor.  p^ 
15^3,  and  Lesly  v.  Orme,  March  2d,  1779.    Mor.  155S0. 

vMacmillan,  23d  June  1627.  Durie.  Mor.  15^9. 
JErslc.  B.  II.  tit.  6.  §  25.  Wallace^  16  Nov.  1750,  Kilk^ 
Mor.  p.  280a 


state^  axid  having  been  denuded  by.  the  pur** 
chaser,  the  tenant,  when  he  claimed  ^in  right 
of  the  wife,  after  the  granter'is  death,  was  op- 
posed by  the  purchaser^  who  nmintained,  that 
the  lease  was  merely  personal^  not  having  been 
followed  by  possession,  and  so  could  not  afiect 
him.  This  plea  was  sustained,  and  the  lease 
found  ineffectual  agaiiBt  the  purchaser. '  In 
other  two  cases  the  same  point  was  decided. ' 

In  tho^e  cases  the  tenant  was  seeking  posses- 
sion ;  but* the  same  principle  would  apply  even; 
weie  the  tenant  in  possession,  provided  the  pos- 
^ssion  did  not  take  place  until  after  the  comple- 
lion  of  the  purchaser's  right ;  for  ^  a  tacksman 
"  not  having  apprehended  possession  of  the* 
"  lands  contained  in  his  tack,  before  the  same  be 
"  annailzied  heretably  to  another  party  ;  in  a 
**  removing,  at  the  instance  of  the  purchaser^ 
*^  the  tacksman  may  not  defend  himself  by  thif; 
'*  tack  and  possession,  apprehended  after  the 
"  purchaser's  infeftment.  "  * 

In  order,  therefore,  to  secure  a  lease  against 
a  purchaser,  it  must  have  been  followed  by 

*  Joteistonii.  Callen,  24th  Feb.  1676.  Stair  and  DirietOa. 
Mon  p.  15231. 

'  Hamilton  t?.  Tenants,  22d  Noirember  163^.  Mor.  15230^ 
and  Mascwell  v.  Tenants,  3d  Mardi  1630.  Durie.  Mor. 
15215. 

^Ftaserv.  Lady  Fitsligo,  22d  Jan.  1611,  Had.;  Diet, 
vol.  ii.  p.  420.    Mor.  15227,  and  p.  6425. 
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possession,  prior  to  the  completing  of  the  pur- 
chaser's title.  °  But  w^here  a  tenant  in  posses- 
sion under  a  lease,  enters  into  a  second  lease 
of  the  same  lands,  to  commence  at  the  expira- 
tion of  the  current  lease,  and  before  the  stipu- 
lated term  of  commencement  of  the  new  lease 
arrives,  the  granter  sells  the  lands,  and  is  de- 
nuded ;  it  has  been  questioned  whether  the  se- 
cond lease  is  effectual  against  the  purchaser^ 
or  whether  he  may  not  remove  the  tenant  at 
the  expiration  of  the^  first  lease. 

Where  the  possession  on  the  second  lease  is 

"^  Si  introitus  in  indebitum  tempus  conferatur,  veluti,  si 
lempore  in  assedatione  prcestituto  ad  intrandum  colonum, 
dominus  jure  suo  privatus  est,  ut  in  Ecclesiasticis  personisi 
si  ante  tempus  introitus  decesserint,  tota  assedatio  dissolvitur : 
nam  id  tempus,  quo  colonus  debet  in  possessionem  induci, 
quam  maximespectatur,  si  locator  eo  tempore  juset  potestatem 
introducendi  colonum  in  fundum  habeat ;  quod  si  tion  ha- 
buerit,  tota  assedatio  cadit :  paria  enim  jura  nostri  putaat," 
indebite  fieri,  et  in  indebitum  tempus  conferri.  The  same' 
opinion  is  repeated  $  !!•  In  his  assedationibus,  spectan* 
dum  est  semper  tempus  introitus ;  nam  si  in  eo  tempore,  in 
quod  introitus  assedationis  destinatur,  assedator  sit  inhabi- 
lis  ad  assedationem  faciendam  licet  tempore  datse  asseda* 
tionisy  t.  e.  eo  tempore  quo  assedatio  facta  est,  fuerit  habi- 
lis,  u  e.  potestatem  ex  jure  habuerit  assedationes  conficere^' 
assedatio  non  valebit ;  nam  respectus  babetur  potius  ad  tem- 
pus introitus  quam  confectionis :  paria  enim  in  jure  sunt, 
indebito  tempore  fieri,  et  in  indebitum  tempus  conferri. 
Craig  de  Feudis,  Lib,  JL  Dieg,  10.  §  7.  e^  11. 


made  to  comnaence  at  its  date,  and  where  it 
difers  from  the  former  lease,  as  by  a  change 
of  the  rent,  althoi^h  the  former  lease  may  not 
have  beea  actually  renouaced,  there  seems  to 
be  no  doubt  that  the  new  one  will  be  effectual 
against  a  purchaser.  ^^  One  pps^^ssing  by  a 
'*  tack,  getting  a.  new  tack  for  a  lesser  tack* 
"  duty,  presently  to  conimence ;  it  was  found, 
"  that  he  might  ascribe  his  possession  to  the 
new  tack,  so  as  to  prefer  him  to  a  singular 
successor  in  the  lands.'"  But  where,  oa 
the  other  hand,  the  new  lease  is  to  commence 
at  the  expiration  of  the  former,  and  in  the 
mean  while  the  landlord  is  divested,  it  might 
be  expected  that,  according  to  principle,  the 
new  lease,  on  which  no  possession  has  follow* 
ed,  should  be  ineffectual  against  the  purchaser. 
It  has  not,  however,  been  always, so  held. 

Haddington  reports  a  case  in  which  ^'  A 
^*  party  having  gotten  a  tack  of  teinds,  and  a 
**  second  to  commence  at  the  expiry  of  the  first, 
**  and  a  third  to  b?gin  at  the  mit-running  of 
"  the  second ;  in  a  removing,  at  the  instance 
"  of  the  purchaser  of  the  lands,  the  Lords 
'*  found.  That  the  tacksman  could  not  defend 
himself  by  the  third  tack,   the  second  not 


<« 


'  Neilgcm  v,  Menssies^  2Ut  June  167L     Stair.     Dict« 
iFoL  il  p.  421.    Mon  152S1.    See  Gosford's  Report. 
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**  bieing  outrun  at  tte  time  of  the  sak.  **^  But 
tiiis  is  immediately  followed  in  the  Dictionariy; 
hj  a  case  in  which  it  was  found,  '^  that  tenants 
**  having  tacks  for  terms  to  «m,  sUid  o&Qt 
**  tacks,  the  entry  wheredf  to  be  at  the  ish  cdP 
*♦  the  first,  may  defend  themselves  thett^byv  al- 
**  though  the  seller  should  sell  the  lands  tefore 
**  the  entry  of  the  last  tack,  which  will  not 
*^  thereby  be  reputed  to  be  conferred,  in  tem- 
^*  pus  indebitum. "  *  This  judgment  is  repeat- 
ed in  several  other  c^ees.  *  A  tenant  in  poses- 
sion  under  a  lease,  received,  two  years  before 
its  expiration,  a  second  lease,  to  conuneiice  dt 
the  expiratimi  of  the  former,  and  the  landlord 
having  sold  the  lands,  and  the  purchaser  be-» 
mg  infeft  before  the  end  of  the  first  lease,  at- 
tempted, on  its  expiration,  to  remove  the  te- 
nant, who,  in  defence,  founded  on  the  seccmdl 
lease;  and  although  the  purchaser  produced 
his  heritable  title  in  opposition  to  the  second* 
lease,  on  which  no  possession  had  followed,  yet 
the  Court  sustained  the  leases,  "  seeing  they 
•*  were  lawfully  set,  ab  initio^  before  the  pur- 
*•  suer's  right. "  There  is  still  another  very 
strong  case,  to  the  same  effect.    "  A  proprie- 


^  Ld.  6f  Dnun  v.  Jamieson,  5th  January  1602.  Diet, 
vol.  ii.  p.  421.    Mor.  15209. 

^.JPrestoR  o.  the  Tenants  of  DuddiUgBloni  Ttb  March 
1604.     Mor.  15210. 

*  Makcarro;  20th  July  1622.    Durie.    Mor.  15213. 


«*  tor,  during  tfae  curreAcj  of  a  first  tack,  hav- 
^^  ifig  granted  a  secdnd,  to  commence  at  thd 
^ipiratioti  of  tiie  former,  did,  alfter  the  date 
of  the  second,  but  before  the  expiration  of 
^  the  first,  $eU  the  kLnds ;  the  question  occur^ 
jred,  Whether  this  second  tack  was  iiood  »« 

it  was  contended,  that  here  was  a  tack,  and 

here  was  poswssion^  all  that  was  necessary^ 

by  the  Act  of  parliament,  to  make  tacks  good 

against  singular  successors*     On  the  othcv 

hand,  it  was  contended.  That  no  tack  is  a 

real  right,  or  good  against  singular  sucoes- 

sors^  unl^s  that  whereupon  possession  has 

actually  followed  :  That  the  tacksman  has  all 

along  been  in  possession  by  virtue  of  the 

first  tack,  and  that  the  t^cond  tack  can,  in 

^^  no  view,  be  considered  as  any  bow  better 

^  than  a  simple  personal  obligation  upon  the 

**  proprietor,  to  grant  a  new  tack  tathis  tsLcks^ 

**  mBn  after  the  expiration  of  the  former,  and 

*'  which  cannot  be  a  more  efiectual  obligation 

"  to  him,  <^than  if  granted  to  any  third  party, 

"  who  never  was  in  possession ;  good,  indeed, 

^  against  the  gmnter,  but  by  no  means  against 

^  singular  successors.     The  Lords  sustained 

^  the  second  tack  good  a^inst  the  purchaS'^ 
"  er.  '"^ 

— ■ — - — ' — • ■ ' '• ^ ^       ^  — 

^  Richard  v.  Lindsay,  6th  January  1725.    Diet.  II.  p. 
421.    Mor,  15217.    ^ 
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Those  eases  do  not  support  the  priaciple 
laid  down  by  Craig,  That  the  want  of  power 
in  the  lessor  to  introduce  the  tenant  into  poisr- 
session  at  the  commencement  of  the  lease, 
must  be  &tal  to  it.  Bnt  the  Court  could  not 
ixi^an  to  fix  the  principle,  that  whenever  a  te- 
nant is  in  possession,  a  new  lease  granted  to 
him,  to  commence  at  any  distance  of  time, 
will  be  effectual  against  purchasers ;  and  it  is 
therefore  probable,  that  the  decisions  referred 
to,  were  founded  upon  the  specialties  which 
occurred  in  the  particular  cases.  This  does' 
not  distinctly  appear  from  the  reports,  but  it 
seems  likely,  since,  in  a  subsequent  case,  a 
very  different  decision  was  given.  In  that  case, 
the  tenant  possessed  under  a  lease,  several 
years  of  which  were  yet  to  run.  He  was  also 
cautioner  for  the  landlord  in  a  debt  which  he 
was  forced  to  pay,  and  on  accoimt  of  which  he 
received  from  the  landlord  a  second  lease  of 
the  same  lands  for  63  years,  to  commence  some 
years  afterwards,  at  the  expiration  of  the  cur- 
rent lease,  with  power  to  retain  the  grassum  in 
payment  of  the  debt.  Before  the  commence- 
ment of  the  new  lease,  however,  the  landlord's 
estate  was  sequestrated  and  a  factor  appointed  7 
which  raised  the  question,  how  far  the  second 
lease,  on  which  no  possession  had  followed, 
was  to  be  held  effectual  against  creditors.  The 
tenant  founded  upon  the  case  of  Richards  and 
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Linidsay,  (mpra^  But  the  Court»found,  *^  that 
"  the  tack  was  not  good  against  creditors,  in 
'*  respect  the  tacksman  did  not  attain  the  pos- 
"  session  of  the  lands,  let  by  virtue  of  the  tack 
"  quarrelled,  prior  to  the  date  of  the  infeftment 
"  in  favour  of  the  real  creditors,  ot  prior  to 
'^  the  adjudications,  at  the  instance  of  the  per« 
"  sonal  creditors  ;.  and,  that  the  said  creditors 
**  themselves  did  first  attain  the  possession  by 
"  their  factor.  "  * 
'  In  the  case  last  referred  to,  the  lease  set  a- 

side  was  evidently  not  an  ordinary  act  of  ad- 
ministration, but  the  constitution  of  a  security 
in  favour  of  the  tenant.  It  seems  to  be  fixed, 
that  where  there  is  a  prorogation  of  a  tack 
given,  not  in  the  ordinary  courage  of  admini- 
stration, and  upon  which  no  possession  has  fol- 
lowed, it  will  not  be  eflFectual  against  a  singu- 
lar successor/     Whether  a  renewal  *of  a  lease 

*"  Lord  Cranston's  Creditors  v.  Scott,  4th  January  1757. 
Mor.  p.  15218.  The  judgment  in  Campbell  t?.  Siller,  30th 
Novem.  1785.  Mor.  p.  15223,  appears  to  be  inconsistent 
with  that  in  Lord  Cranston's  case,  but  the  Court  was  much 
divided  in  opinion.-— Specialties  weighed  with  some  of  the 
Judges;  and  although  the  lease,  in  that  case,  was  for  the 
unfaTOurable  period  of  99  years,  yet  the  rent  was  adequate, 
and  there  was  no  preference  given  to  the  tenant.  Vide 
infra. 

^  Creditors  of  Douglas  v.  Carlyles,  2(1  July  1757.    M. 

15219.  Scot  V.  Graham,  &c.  November  30,  1769.    M.  p. 

15220.  Creditors  of  York  Building  Company  t?.  Fordyce, 


\ 


for  tHe  'fe^Miefit  of  the  estate,  and  without  any 
view  td  the  advantage  of  the  tenant,  ot  of 
any  thtiti  ^arty,  would,  without  possession,  be 
susfdiiied  agiainst  a  purchaser,  is  a  point  which 
has  not  lately  been  decided.  But  questions  of 
tfcis, nature  have  occurred  with  heirs  of  entail : 
mid  where  the  lease  has  been  renewed  inime- 
(fiately  before  the  expiration  of  the  former,  and 
in  the  ordinary  and  Imajide  course  of  manage- 
ment, it  has  been  sustained  against  the  suc- 
ceeding heir,  although  no  possession  has  taken 
place.*  ]6ut  a  lease  to  commence  at  a  distant 
period,  has  not  been  sustained.  This  distinc- 
tion is  established  by  several  decisions. 

TThe  entail  of  BIy thswood  prohibits  leases  for 
.a  longer  perfcd  than  19  years.  In  1750,  the 
heir  in  possession  granted  a  lease  of  a  certain 
portion  of  "the  lands,  which  was  current  till 
Candlemas  1770.  In  March  1766,  the  tenant 
obtained  a  second  lease  for  19  years,  to  com- 
mence with  crop  1770 ;  and  the  granter  having 
4ied  in  1767>  when  there  were  three  years  of 
the  former  lease  to  run,  the  question  occurred 
with  the  next  heir  of  entail,  Whether  tl^  lease, 
eonmiencing  with  crop  1770,  was  binding  dn 
him.    This  question  was  brought  out  by  i  re- 

7th  Jtily  1778.  M.  p.  6380,  affirmed  In  appeal.  Smne 
parties  t;.  Tbreepland,  same  date,  reversed  on  appeaU  M. 
p.  8SS0, 


o 
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moving,  at  the  instamse  of  the  heir  of  entail, 
in  which  the  tenant  founded  on  his^  new  lease. 
The  sheriff,  before  whom  in  the  first  instance 
the  question  came^  sustained  the  second  lease, 
as  good  for  19  years  from  its  date ;  and  the 
point  having  been  brought  before  the  Goiiri  by 
advocation,  it  was  argued  for  the  heir  of  ^i- . 
tail,  That  the  first  tack  was  current  for  four 
years,  at  the  time  that  the  second  wa3  granted ;. 
and  the  second  tack  npt  having  ba^i  followed 
by  possession  in  the  graater's  lifetime,  it  caold 
UPt  be  binding  on  the  pursuer,  who,  as  q,n  heir 
of  eoiail,  was  not  bound  to  implenieiit  the 
deed«  of  a  preceding  heie.    It  wa3  an^ivered, 
That,  had  the  lease  been  so  expre^^d,  as  to 
h^ye  made  its  endurance  commence  from  1766, 
m  place  of  1770,  it  would  have  afforded  no  ob- 
jection to  it,  that  it  had  been  grafted  before 
tbe  expiiation  of  the  former.     The  present 
olmlLeage  was,  tbeiie&re,  ungracious,  and  the 
mone  so,  ibat  this  transaction  was  a  fair^  ime, 
entered  into  bonajide  with  the  late  Bly thswobd, 
ia  the  ordinary  administration  of  his  aflairs, 
when  there  was  no  reason  to  fear  that  he  would 
die  before  the  expiration  of  the  lease.    That 
it  was  incumbent  on  the  heir  to  point  out  in 
what  manner  the  judgment  of  the  sheriff  would 
ilifringe  any  one  condition  of  the  entail ;  since 
it  had  done  no  more  than  support  the   new' 
lease  to  the  extent  of  a  19  years'  lease  froni 
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1766,  a  power  which,  confessedly,  the  heir  in 
possession  was  entitled  to  have  exercised.  Sup- 
posing a  lease  for  22  years  in  place  of  one  for 
19,  to  commence  at  the  distance  of  three 
years,  this  certainly  would  have  included  an 
intention  of  giving  a  lease  for  19 ;  and,  as  his 
powers  extended  to  a  lease  of  this  period,  e- 
quity  would  go  no  farther  than  to  restrict  the 
lease  of  22  years  to  one  of  19.  The  same 
principle,  it  was  argued,  regulates  the  case  of 
legacies,  and  where  a  man  gives  a  nuncupative 
legacy,  exceeding  the  sum  allowed  by  law,  it 
will  be  ineffectual  only  as  to  the  excess.  It 
was  replied,  that  there  was  no  similarity  be- 
tween the  cases  :  That  had  the  late  Blythswood 
granted  a  tack  to  commence  immediately,  but 
for  a  longer  period  than  that  allowed  by  the 
entail,  there  might  have  been  some  analogy, 
between  this  case  and  that  of  a  nuncupa- 
tive legacy,  exceeding  L.lOO  Scots,  though 
even  then  it  would  have  been  an  infringement 
of  the  condition  of  the  entail.  But  the  plea 
of  the  heir  of  entail  in  this  case  is^  that  tte 
tack  in  question  cannot  be  sustained  for  a  day, 
not  on  account  of  the  period  of  its  endurance, 
but  from  its  not  having  commenced  until  af- 
ter the  death  of  the  granter.  The  Court,  on 
this  debate,  '*  advocated  the  cause,  and  found, 
**  that  the  defender,  in  virtue  of  the  tack,  dated 
"  the  6th  MajLx^h  1766,  has  right  to  possess  the 
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**  lands  libelled  for  19  years  from  the  date  of 
**  the  said  tack. " '  Another  case  of  the  same 
kind  occurred  in  1792.  The  estate  of  Chalto 
is  held  under  a  condition  of  not  letting  leases, 
for  more  than  19  years.  A  lease  on  this  estate 
was  to  expire  in  1791-  In  1788,  three  years 
before  the  expiration  of  the  lease,  an  agree- 
ment was  entered  into  between  the  tenant  and 
the  heir  in  possession,  for  a  new  lease,  to  en- 
dure for  19  years,  at  an  increased  rent,  the  te- 
nant also  waving  some  privileges  of  ploughing, 
which  he  enjoyed  at  the  close  of  the  former 
lease.  This  agreement  was  put  into  the  hands 
of  the  landlord's  agent,  in  order  that  he  might 
prepare  a  lease  ;  and  the  tenant  laboured  the 
farm  diflPerently  from  the  mode  in  which,  un- 
der the  old  lease,  he  was  entitled  to  have  dona; 
he  repaired  the  houses,  and,  with  a  view  to  his 
future  possession,  expended  about  L.lOO  on 
the  farm.  But  about  six  months  before  the 
term  of  entry  under  the  new  lease,  the  granter 
died.  The  first  question  was,  Whether  there 
was  a  written  lease.  And  the  memorandum, 
followed  by  the  change  in  the  tenant's  manage- 
ment, and  his  expenditure  on  the  farm,  being 
held  equivalent  to  a  written  lease,  the  question 
came  to  be,"  Whethef ,  on  that  assumption,  the 

*  Cdmpbeli  V.  Love,  14th  July  1772.  Fac.  Coll.  Mor. 
15519*  Vide  infraf  as  to  leases  granted  in  contrayention 
of  powers  under  entails. 
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present  l^pir  of  entail  could  be  bound  to  give 
effect  to  it,  as  the  tenant  was  not  in  possession 
linger  it,  whien  the  graater  was  denuded. 

The  argument  was  nearly  the  same  as  in  the 
former  case,  and  that  decision  was  much  relied 
con ;  the  only  difference  consisted  in  this,  That, 
on  the  part  of  the  tenant  it  was  maintained, 
that  he  ought  to  be  consideiied  as  having  pos- 
sessed under  the  new  Iea>se  from  the  day  of  its 
date,  as  he  had,  from  that  time,  compktely 
,  changed  his  plan  of  management ;  while,  on 
the  other  hand,  it  was  urge^  for  the  heir  of 
rents  il,  thai;,  as  in  Blythswood's  case,  the  tenant 
was  supposed  to  .have  renounced  the  dd  lease, 
and  betaken  himself  to  the  new  one,  a  pre- 
sumption tucose  which  could  have  no  place  in 
this  case^  as  the  tenant  possessed  under  a  con- 
/V6yanc£i  to  the  lease,  incomplete  in  itself,  and 
which  would  not  have  entitled  him  to  grant  a 
legal  renunciation. 

Thp.  Court,  in  this  case,  as  in  the  former, 
•.sustained  the  new  lease  for  19  years  from  the 
,date  of  the  agreement. ' 


'  Redhead  v.  Kerr,  S7th  November  1792.  Bell's  8yo. 
Casesi  p.  202.  In  the  reasoning  on  the  Bench,  the  general 
rule  was  admitted,  that  possession  is  necessary  in  order  to 
render  a  lease,  granted  by  an  heir  of  entail,  effectual  a- 
-gainst  the  succeeding  heir ;  but  a  distinction  iras  taken  be- 
xween  a  lease,  made  to  commence  at  a  distant  period,  and 
.one  in  the  drcumstanees  of  the  present,  where  the  renewal 
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l^he^  distiiictioa  which  was  made  in  thia  case,* 
between  an  act  of  ordinary  administration,  $uch 
as  renewing  a  lease  within  a  short  time  of  it9 
termination,  but  in  such  a  manner  as  not  to 
enlarge  the  powers^  of  the  heirs  of  entail,  and 
the  constitution  of  a  lease  at  a  distant  period 
is  furtl^r  confirmed  by  a  ca^,  in  which  the 
Court  had  to  decide  on  the  effect  of  a  lea^e  for 
19  years,  to  commence  at  the  expiraticm  of  a 
current  lease,  of  the  endurance  of  four  19  yeas8» 
They  had  no  hesitation  in  finding,  that  the  fu-* 


of  the  lease  was  no  more  than  an  act  of  ordinary  admi- 
nistration ;  and  it  was  observed,  that  It  would  be  attended 
With  good  consequtoces,  w^e  a  p6#er  given  to  the  heir^; 
by  the  entail,  to  renew  leases  fi  few  ^ears  before  thtir  ex* 
piration.    In  the  ease  of  Dounie  v.  Campbell  Slst  Janiuuy 
1815,  Fac.  CoU.  tm  heir  of  entail  in  possession  had,  twelve^ 
years  before  the  expiration  of  a  current  lease,  granted  a  new 
lease  to  endure  for  19  years  after  the  expiration  of  the  cmr*' 
tent  one.    The  new  lease  oiyntained  a  diiuse  of  absdute 
warrandice,  and  five  years  before  its  stipidated  commence* 
ment,  the  lessor  incurred  an  irritancy  ill'  consequence  of 
which,  be  forfeited  his  right  to  the  entailed  estate^    The 
heir  succeeding  on  the  contravention,  having  refused  to  im« 
plement  the  new  lease,  the  Court,  assumbg  the  new  lease 
to  be  altogether  untenable  against  the  succeeding  heir  of 
entail,  held  the  lessor,  under  his  wart'andice,  liable  in  dama-^ 
ges  to  the  tenant  to  whom  he  had  granted  the  new  leasee 
See  on  the  subject  of  leasea  by  heks  of  entail,  i^a,  chap* 
III.  §  2. 
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ttire  lease  could  not  affect  an  heir  of  entail,  a 
it  was  accordingly  reduced.  * 

In  so  far,  therefore,  as  heirs  of  entail  £ 
concerned,  it  would  appear  that  the  renewal 
a  lease,  which  can  he  considered  as  an  act 
ordinary  administration,  will  be  sustained,  Q 
though  the  lessor  should  predecease  the  ter 
of  entry),  the  period  of  endurance  being  coi 
puted  from  the  date  of  the  renewal ;  while 
lease,  which,  from  the  term  of  its  commenc 
ment,  cannot  be  considered  as  an  ordinal 
act   of  administration,  will  not  be  suppor 
ed.    Whether  the  same  principle  would  n 
gulate   questions    between  a    purchaser  an 
the  tenant  of  the  seller,  relative  to  ordinar 
acts  of  administration,  has  not  been  express! 
filled  by  any  recent  authority;  although  th 
cases  already  referred  to,  seem  to  point  out  th 
principle  on  which  such  questions  would  b( 
decided.  **     But  such  questions  are  not  likelj 
to  occur,  as  a  person  desirous  to  sell,  will  sel 
dom  incumber  himself  with  a  prorogation  ol 
of  the  tenant's  right ;  or,  when  he  does  so,  wil 
provide  for  it  in  the  agreement,  with  the  pur- 
chaser.   Distinctions  have  been  attempted  to 
be  raised  where  the  new  tack,  or  the  proroga- 
tion, is  written  on  the  back  of  the  old  one.    It 
has  been  argnied,  that  the  two  agreements  are 

«  Lesslie  v.  Orme,  2d  March  1779.    Fac.  CoH  Mor. 
p.  15530. 

>  Supra,  p.  59. 
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ih  this  riianner  incorporated,  and  form  but  one 
agreement  in  a  question  with  singular  succes- 
sors after  their  date.  It  is  more  correct,  how- 
ever, to  consider  them  ^as  separate.  If  they 
are  meant  to  be  incorporated,  the  new  lease 
should  be  so  expressed,  and  the  old  one  cancel- 
led, or  the  new  lease  should  be  declared  to  have 
commenced,  notwithstanding  its  date,  at  the 
date  of  the  old  one.  These  are  questions  how- 
ever which-  ought  to  be  guarded  against  by  a 
special  provision. 


.^j. 


SECT.  11. 


THB   EFFECTS  OF  THiB  LEASE   WHEN  PROTECTED 

BY  THE  STATUTE. 

CoNsmERiNG  the  lease  as  reduced  into  writ- 
ing, as  containing  all  the  requisites  of  a  written 
deed,  as  having  a  precise  yearly  rent,  a  speciific 
period  of'  endurance  j  and,  as  being  followed 
by  possession,  so  as  to  be  entitled  to  the  full 
benefit  of  the  statute,  the  next  inquiry  is— 

1.  Who,  in  the  sense  of  the  Act,  are  to  be 
considered  as  purchasers  ? 

2.  What  is  the  effect  of  the  lease  against  the 
superior  of  the  lands  ? 

3.  What  is  its  effect  as  a  security  for  debt? 
4*  What  conditions  will  be  effectual  against 

a  singular  successor  ? 

b2 
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1.  Purchasers.  From  the  mere  letter  of  the 
the  Act  1449,  we  should  be  led  to  conclude, 
that  it  provided  solely  for  the  case  of  a  pur- 
chaser by  a  regular  »sale.  The  rubric  of  the 
statute  is  thus  expressed :— *V  the  b^fer  of 
the  landes  sould  keep  the  ^tackes  set  before 
the  buying ;  *'  and  the  act  declares,  "  that 
suppose,  the  Lordis  sail  seU  or  annalzie  that 
land,  or  landes,  the  tackers  sail  remain,"  &c. 
But  practice  has  explained  this  differently,  and 
the  Act  is  held  to  apply  to  every  singular  suc- 
cessor, in  what  manner  soever  hp  may  have  ac- 
quired right  to  the  lands*  Stair  says  expressly^ 
that  the  statute  ^*  is  extended  against  all  singu- 
lar successors,  whether  by  sale,  exchange, 
apprizing,  adjudication,  or  any  other  way^ 
'*  as  the  statute  bears,  *  that  tackers  sail  remain 
**  with  their  tackes,  in  whose  handes  soever 
"  the  landes  come.  *  **  * 

2.  Superior.  It  might  be  supposed,  that  this 
Act  was  intended  to  secure  the  tenant  as  well 
against  the  superior  as  against  purchasers  ; 
since  the  expression  is,  "  into  whose  hands  so- 
"  ever  the  landes  sail  come."  But  Erskine  * 
holds,  that  this  expression  affords  no  security  to 
the  tenant  against  the  superior,  when  the  feu 
opens  to  him  by  non-entry  j*    for,  it  is  a  princi- 


*  Stair,  B,  IL  tit.  ix.  §%     ""  Ersk.  B.  II.  tit.  vi.  f  26. 

*  Non-entry  is  the  casuidty  whidi  falls  to  the  superior  in* 
consequence  of  the  heir  of  his  deceased  irassal^  faihnf  to  se- 
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pie  of  the  Scotish  feudal  law,  that  when  the  feu 
is,  by  the  fidling  of  any  feudal  casuality,  return- 
ed to  the  superior,  it  is  returned  disincumber*^ 
ed  of  the  acts  and  deeds  of  the  vassal.  If,  then, 
it  should  happen  that  a  vassal  should  continue 
unentered,  and  should  allow  his  superior  to  take 
a  decree  of  declarator  of  non-entry  against  him. 
the  superior  would  be  entitled  to  take  the  natu« 
ral  possession  of  the  land,  notwithstanding  any 
tack  by  the  vassal ;  under  the  burden  only  of 
the  privilege  reserved  to  the  tenant  by  the  Act 
I49I9  c.  26.  which  entitles  him  to  continue  his 
possession  imtil  the  Whitsimday  following  such 
decree.  In  such  a  case,  the  right  of  the  te« 
nant  would  revive,  on  the  vassal's  obtaining  an 
entry  from  the  superior,  and  the  tenant  would 
be  entitled  to  continue  in  possession  after  the 
stipulated  expiration  of  his  lease,  for  a  period 
iequivalent  to  the  unexpired  period  of  the  lease 

new  the  investiture.  This  casualty  where  not  paid  may 
be  made  effectual  by  a  declaratory  action  before  the 
Court  of  Session*  From  the  death  of  the  ancestor  to 
th^  citation  in  the  action,  the  retour  duties  are  due 
to  the  superior;  in  feuholding,  the  feu-duty  is  th^  te^ 
toured  duty,  and  therefore  nothing  ia  due,  which  would 
not  have  been  due,  independently  of  the  non-entzy.  {a 
blenich  holding,  the  retoured  duty  is  the  new  extent* 
From  the  citation  to  the  date  of  the  decree,  the  full  rept  is 
due ;  and  from  the  date  of  the  decree,  the  superior  is  en- 
titled to  enter  into  possession :  although,  in  practice,  this 
course  h  not  followed ;  and  the  vassal  on  paying  the  relief 
duty  obtains  an  entry.  Ersk.  B,  IL  tit,  5.  ^  "^^  v-^r.^ 
HUt.  Lata  Tracts,  Tract  H. 


70  J6FPECTS  OF  THE  LEiLSE 

at  the  time  of  his  expulsion.  The  tenant,  of 
course,  would  also  be  entitled  tp  recover  da** 
mages  from  the  landlord,  by  whose  non-entry 
he  was  ejected, 

<  

3.  Security  for  Debt.    It  is  obvious,  that 

by  giving  the  tenant,  a  right  to  retain  the  rent 
of  his  farm,  in  paynieht  of  a  debt  due  to  him  by 
the  landlord ;  or  by  making  the  rent  payable  to 
any  other  creditor  of  the  landlord,  all  the  pur* 
poses  of  an  heritable  security  would  be  attained 
without  any  entry  in  the  records,  indiqating 
the  nature  or  extent  of  the  burden ;  and  that, 
to  support  such  a  destination  of  the  rent,  inop^ 
position  to  the  claims  of  a  singular  successor, 
would  be  in  direct  opposition  to  the  Act  1449 ; 
yet  such,  at  one  time,  was  the  opinion  of  the 
Court." 

When  this  question  first  occurred,  the  CcHirt 
were  perfectly  aware  of  the  eflTect  to  be  produc- 
ed by  sustaining  thfs  new  species  of  security, 
and  of  giving  it  the  effect  of  ^  wadset,  or  heri- 
table  bond.  But  they  seem  to  have  been  led  to 
support  the  lease,  by  considering  ^t  as  effectual 
against  a  purchaser  vmder  the  Act,  wherever 
there  was  a  precise  period  of  endurance,  and  a 
certain  surplus  of  yearly  rent,  however  small ; 
and,  therefore,  wherever  the  ish  was  certain, 


"  See  several  cases.  Diet.  vol.  IL  p.  4f22.  Mor.  p.  15234'- 
et  seq. 
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aad  there  was  a  surplus  rent  after  paying  the 
interest  of  the  deht,  as  the  farm  might  have 
been  effectually  let  for  that  surplus  rent  alone^ 
they  seem  to  have  thought  the  lease  valid,  al- 
though the  consequence  of  that  decision  was  to 
render  the  lease  a  s^ecurity  for  debt. '  Nay,  the 
Court  have  gone  the  length  of  sustaining  a  tack, 
against  a  purchaser,  where  the  whole  rent  was 
allocated  for  the  payment  of  interest.  * 

But,  at  last,  this  question  received  a  full  and 
deliberate  discussion,  when  an  opinion  more 
consistent  with  principle  prevailed.  The  land- 
lord had  borrowed  4000  merks  from  the  tenant, 
to  whom  be,  of  the  same  dq^^,  gave  a  lease  for 
five  years,  at  a  rent  of  200  merks,  with  30  many 
poultry,  &c. ;  and  it  was  declared  in  the  lease, 
that  although  the  rent  was  payable  to  the  land- 
lord, yet  it  was  agreed  and  concerted,  that  the 
tenant  was  yearly  to  retain  the  interest  of  the 
4000  merks,  it  being  agreed,  that  a  discharge 
of  the  interest  of  the  debt  should  be  received 
in  payment  pf  the  rent.  The  estate  was  after- 
wards  sequestrated,   and   the   question  arose, 

■  OHphant  v.  Cume,  11th  December  J677.  Stair.  Mor. 
15245.  Ronald  v.  Strang,  22d  January  1625.  Durie.  Mor, 
152S6.  Cockburn,  &c.  10th  Feb.  1698*  Mor.  p.  15247. 
Thomson  v.  Reid,  15th  June  1664.  Mor.  15239.  Peacock 
«.  Lauder,  27th  June  1674.  Mor.  15244.  See  also  Dirle- 
ton  and  Stewart,  voce  Tack.  p.  411. 

**  Seton  17.  White,  13th  November  1679.  fount.  J^Qf, 
W173. 
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Whether  the  tenant,  in  virtue  of  this  cla.n8e,  was 
entitled,  in  a  competition  with  real  creditors,  to 
retain  the  interest  of  the  4000  merks  out  of  his 
rent.  The  former  qases  were  all  enumerated  and 
founded  on.  But  it  was  stated  from  the  Bench, 
That  the  distinction  was  not  solid  between  the 
cases  of  a  surplus  rent  and  no  surplus ;  for  th§ 
retainable  sum  as  well  as  the  surplus,  was  the 
rent,  and  the  seller  could  not  enable  the  tenant 
to  retain  from  a  singular  successor  any  part 
thereof,  more  than  he  could  entitle  him  to  re- 
tain the  whole.  * 

This  decision  shows,  that  such  devices,  fpr 
giving  security  to  a  tenant,  can  have  no  eSect 
.against  an  heritable  creditor  or  purchaser ;  an 
opinion  which  has  been  since  called  m  question, 
when  the  same  decision  was  repeated,  and  a 
power  of  retention  given  to  the  tenant,  in  pay- 
ment of  a  debt  due  to  h^m  by  the  landlord,  dis* 
regarded. ' 

'  MTavish  v.  M'Laachlane,  11th  Feb.  1748.  Mor.  p. 
17S6.  Reported  by  Kilkerran,  as  Auchinbreck  v.  M'Lachlan. 
Mor.  p.  15248. 

^  Creditors  of  Lord  Cranston  v.  Scott,  4th  January  1757. 
Mor.  15218.  In  this  case,  (the  particulars  of  which  were 
formerly  mentioned),  Scott  the  tenant  had  been  cautioner 
ftr  Lord  Cranston  in  a  debt  which  he  was  forced  to  pay ; 
and,  for  his  relief,  Lord  Cranston  gave  him  a  prorogaticm  of 
his  tack,  to  commence  at  the  expiration  of  the  former  one, 
with  a  power  to  retain  the  grassum  and  the  surplus  rent  un- 
der the  old  lease,  after  paying  the  interest  due  to  c^rtam 
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4.  TH£^  EFFECT  OF  OTHER  CONDITIONS.    In  the 

modern  lease,  there  are  many  conditions  rela- 
tive to  the  management  of  the  farm ;  the  re- 
pairing and  building  of  houses,  or  the  making 
of  enclosures ;  and,  it  may  often  come  to  be  a 
question,  how  far  these,  conditions  can  affect  a 
singular  successor. 

heritable  creditors.  Thereafter  the  landlord's  estate  was 
sciquestrated ;  and  his  creditors,  by  infeftments  and  adjudi- 
cations posterior  to  the  date  of  the  prorogation,  on  the  ground 
that  no  possession  had  followed  on  the  prorogation,  xnain- 
tiuned,  that  it  could  not  afifect  them ;  and  they  fiirther  denied, 
that  the  tenant  could  retain  the  aurplns  roata  aa  the  seques- 
tration was  preferable  to  any  such  assignment  of  the  rents* 
The  Court  held,  that  the  bygone  rents,  preceding  the  se- 
questration, did  not  fall  under  the  factory;  but  that  the 
rents,  since  the  sequestration,  did  fall  under  it,  and  re- 
I  duced  the  new  tack,  in  so  far  as  concerned  the  interest  of 

the  creditors^  reserving  action  to  the  tenant  against  the  land-* 
lord.  In  the  case  Lord  and  Lady  Elibank  v.  Pentland,  11th 
July  1821,  Shad's  cases ;  an  heir  of  entail  in  possession,  was 
held  bound  to  grant  an  improving  lease,  under  the  statute  10, 
Geow  III.  c  51.  in  terms  of  a  missive  binding  him  to  do  ^o, 
into  which  he  had  entered.  The  missive  was  sought  to  be 
reduced  by  the  heir  of  entail  and  his  creditors,  on  the 
ground  that  it  was  fradqlently  obtained,  and  to  the  preju* 
dice  of  prior  creditors ;  but  the  pursuers  of  the  reductioa 
failed  to  establish  the  reasons  of  reduction ;  and  the  Court 
|ield  the  heir  of  entail  bound  to  implement  the  missive,  oiit 
the  ground  that  a  lease  entered  into  bonajidef  and  without 
the  collusive  design  of  defeating  the  rights  of  creditors,  is  an 
ordinary  act  of  administration  with  which  creditors  are  not 
entitled  to  interfere. 
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1.  We  have  seen  that  the  lease  is  protected 
by  the  statute,  and  that»  of  course,  the  natural 
possession  of  the  ground  may  be  retained  from 
the  singular  successor  by  a  tenant,  and  may  be 
converted  to  any  agricultural  purpose  which 
does  not  absolutely  ruin  the  soil.  The  singular 
successor  can,  therefore,  have  no  title  to  object 
to  any  regulation  relative  to  the  plan  of  manage- 
ment of  the  farm,  since  those  regulations  must 
consist  of  restraints  on  the  power  of  the  tenant. 
Besides,  it  is  mecessary,  for  the  security  of  the 
tenant,  that  all  regulations  connected  with  t\u^ 
managem^it  of  the  farm  should  remain  in  force, 
into  whose  hands  soever  the  estate  may  come. 
There  seems,  therefore,  to  be  no  doubt,  that  all 
the  conditions  of  the  lease  relative  to  the  man- 
agement of  the  farm^  must  be  no  less  binding 
on  the  singular  successor,  than  on  the  granter 
and  his  heirs. 

2.  With  regard  to  the  reparing  or  building 
of  houses,  matters  seem  to  be  in  somewhat  of  a 
difierent  situation.  The  landlord  is  bound  to 
repair  the  houses ;  this  is  a  burdea  on  him,  the 
expense  of  which  he  ought  to  bear.  But  should 
the  tenant  undertake  those  burdens,  on  condir- 
tion  of  his  being  allowed  retention  out  of  his 
rent,  it  might  be  doubted  whether  a  singular 
successor,  who  had  acquired  right  to  the  estate, 
after  the  repairs  were  made,  and  before  th?  j'ent 
fell  due,  would  be  bound  to  allow  deduction  for 
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the  expense  of  those  repairs ;  since  that  is  a  debt 
of  the  lessor  which  seems  to  be  no  more  en* 
titled  to  a  preference  than  any  other  debt  of  his. 
Bankton  says  expressly,  that  *'  a  clause,  allow-p 
**  ing  the  tacksman  to  retain  out  of  the  tack- 
^^  duty,  expenses  and  repairs  upon  the  land  or 
*^  houses,  will  not  operate  against  purchasers, 
"  who  will  have  right  to  the  full  rent  from  their 
**  entry. " ' 

The  question  as  to  repairs,  is  one  which  will 
not  frequently  occur ;  but  the  expense  "of  build*- 
ing  a  house,  or  making  enclosures,  where  it  is 
not  to  be  repaid  until  the  end  of  the  lease,  is 
one  which  seems  to  depend  upon  the  same  prin<- 
ciple,  and  which  the  Court  has  repeatedly  de- 
cided. 

Thus  a  lease  of  certain  lands  for  26  years,  con- 
tained a  clause,  obliging  the  lessor  and  his  heirs 
to  repay  at  the  expiration  of  the  tack,  the  ex- 
pense  of  building  dikes,  which  expense,  it  was 
stipulated,  should  not  exceed  L.50.  The  dykes 
were  built  in  1730,  and  in  1731  the  tenant 
purchased  the  lands.  In  1754,  at  which  time 
the  26  years  from  the  date  of  the  lease  expired, 
the  tenant,  now  the  proprietor,  brought  an  ac- 

'  Bankton,  B.  II.  tit.  ix.  §  25.  Rae  v.  Finlayson,  5th 
February  1680.  Stair.  Mor.  p.  15216  and  10211.  I?i 
this  case  the  tenant  had  undertaken  to  repair  a  tenement 
in^ithin  burgh,  on  being  allowed  to  retain  the  rent  for  his  re- 
payment. This  condition  was  found  to  be  personal  on]y> 
against  the  seller,  and  not  to  affect  a  parchaser. 
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tion  against  the  heir  of  the  seller  for  the  L.50* 
The  tenant  argued,  that  he  had  a  right  to 
make  this  demand^  as  he  had  paid  a  highor 
price  for  the  lands,  on  account  of  the  enclosures 
which  had  been  made,  than  he  would  otiier- 
wise  have  paid,  and  the  sum  demanded  was  a 
personal  debt,  for  which  the  seller  and  his  re- 
presentatives were  liable,  and  which  could  not 
have  been  demanded  from  a  purchaser,  with^ 
out  an  express  stipulation.  To  this  it  was 
answered,  that  this  claim  was  payable  at  the 
expiration  of  the  lease,  because  it  was  then 
that  the  landlord  was  to  reap  the  benefit;  and 
the  tenant,  being  now  proprietor,  he  would 
enjoy  the  benefit,  and  could  have  no  claim  a* 
gainst  the  seller :  That  had  the  sale  been. made 
to  a  third  party^  in  place  of  the  tenant,  the 
claim  must  have  been  made  against  the  third 
party,  and  not  against  the  seller.  *  On  this  de- 
bate?, the  Court  found  the  heir  of  the  seller 
liable  in  payment  of  the  L.50. ' 

According  to  this  decision  a  sum  of  money, 
to  be  expended  by  the  tenant  upon  the  farm, 
And  stipulated  in  the  lease  to  be  repaid  by  the 
landlord  at  the  end  of  the  lease,  is  held  to 

*  This  argument  has  appeared  to  many  conclusive  against 
the  judgment  in  this  case,  which  has  of  late  been  considered 
^s  a  very  doubtful  decision. 

*  M'Dowal  V,  M'Dowal,  17th  December  1760.  Fac.  CoH 
Mor*  p.  15259, 
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create  a  persponal  obligation  on  the  landlord, 
and^  not  to  constitute  a  debt  against  a  pur- 
chaser ;  and  this  seems  to  be  consistent  with 
the  principle  of  the  contract  of  lease,  under 
which  there  ought  to  be  no  debt  constituted 
against  the  landlord,  and  rendered  real  on  the 
farm,  so  as  to  ftffect  a  singular  successor. 

But  there  are  two  later  decisions  of  an  op- 
posite tendency ;  and  it  is  necessary  to  inquire, 
whether  they  are  founded  an  any  principle 
which  can  affect  the  authority  of  the  former 
decision.  1,  A  lease  for  19  years  from  1751, 
contained  a  clause,  declaring,  "  That,  in  case 
the  tenant  shall  think  proper  to  enclose  any 
of  the  grounds  of  the  said  lands  with  suffi- 
"  cient  country  dykes,  they  shall  at  their  re- 
moval, on  leaving  them  sufficient,  be  paid  a 
comprised  price  for  the  same,  not  exceeding 
one  ye^ir's  rent. "  The  estate  was  sold  by 
judicial  sale  in  1763.  In  1765,  an  action  was 
brought  by  the  tenants  against  the  seller,  con- 
cluding, that  he  should  pay  L.24,  being  one 
year's  rent,  which  they  were  entitled  to  lay 
out  in  building  dykes  in  terms  of  the  lease. 
This  action  was  dismissed,  leaving  to  the  ten- 
ant to  make  his  claim,  at  the  expiration  of  the 
lease,  for  the  value  of  such  dykes  as  should  be 
built.  On  the  expiration  of  the  lease,  a  second 
action  was  brought  by  the  tenant,  for  the  price 
of  the  dykes  which  had  been  built,  and  both 


it 
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the  seller  and  purchaser  of  the  fariii  Were  cal- 
led as  defenders. — The  Lord  Ordinary  fdbnd 
"  the  seller  liable  in  L.13  :  12s,  as  the  Value  of 
the  dykes ;  and,  in  respect  there  is  no  obli- 
gation in  the  tack  to  build  the  dykes,  'Hiat 
the  obligation  to  pay  a  sum,  not  exceeding 
L.24,  depended  on  an  uncertain  event,  and 
that  thiere  is  no  mention  of  assignees,  as- 
soilzied the  purchaser.  ^  But  the  Court,  on 
a  reclaiming  petition,  found  the  purchaser  lia- 
ble in  payment. " 

2*  A  tenant  became  bound  to  build  a  house 
on  the  farm,  for  which  he  was  to  be  allowed 
li.50  out  of  the  rent. — The  landlord  sold  the 
farm ;  and  the  purchaser's  entry  was  at  Mar- 
tinmas 1783.  The  house  was  built  between 
Martinmas  1783,  and  Whitsunday  1784,  conse- 
quently after  the  sale ;  and,  when  the  seller 
came  to  demand  his  rent  for  1783,  the  tenant 
claimed  retention  of  the  L.50  from  that  year's 
-rent.  The  Lord  Ordinary  here,  as  in  the  for- 
mer case,  found,  that  the  obligation  on  the 
seller  could  not  affect  the  purchaser.  But  this 
judgment  was  altered  by  the  Court,  and  the 
purchaser  found  liable  for  the  L.50,  as  the 
value  of  the  house. ' 

"  Arbuthnot  v.  Colquhoun,  5th  February  1772.  Fac. 
Coll.   M.  10424.. 

'  Maxwell  Morison  v.  Pattillo  and  Laird,  3d  Februa^ 
1787.    Fac.  Coll.    M.  10425. 
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On  comparing  the  two  latter  decisions  with 
the  former  one,  there  is  a  distinction  deserving 
of  notice.  In  the  first  case,  where  the  seller 
was  found  Uable,  the  building  had  been  erect- 
ed prior  to  the  sale  ;  in  the  latter  cases,  where 
the  claim  was  sustained  against  the  purchaser^ 
the  buildings  had  been  erected  posterior  to 
the  sale,  and  after  the  farm  had  become  the 
property  of  the  purchaser.  Without,  there- 
fore, affecting  the  principle  of  the  former  de- 
cision, the  more  recent  decisions  may  be  ac- 
counted for  on  another  principle ;  for,  either 
the  expense  was  properly  laid  upon  the  person 
who  was  proprietor  at  the  time  it  was  incur- 
red, which  is  consistent  with  the  judgments 
pronounced  in  all  the  cases ;  or  the  Court  may 
have  thought,  that  where  a  building  was  erect- 
ed, or  an  improvement  made  prior  to  a  sale, 
the  purchaser  would  take  that  into  considera- 
tion, in  making  his  offer ;  and  that  the  seller, 
who  in  this  way  received  the  price  of  the  im- 
provement, was  the  proper  debtor  in  the  obli- 
gation; whereas,  in  the  case  where  the  im- 
provement was  not  made  until  after  the  pur- 
chaser had  acquired  possession,  he  alone  had 
the  benefit  of  the  improvement,  and  ought 
therefore  to  pay  for  it. 

The  conclusion  deducible  from  those  deci- 
sions therefore  seems  to  be,  that  where  a  sum  is 
stipulated  to  be  paid  by  the  landlord  to  the  te- 
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natit,  for  any  improvement,  or  operation  to  be 
performed,  if  the  improvement  has  been  made, 
or  the  operation  performed  during  the  land- 
lord's possession,  it  will  constitute  a  personal 
debt  with  which  a  singular  successor  has  no 
concern.  If,  on  the  other  hand,  the  improve- 
ment has  been  made  after  the  singular  succes- 
sor has  acquired  possession,  it  will  form  a  debt 
against  him.  ^ 

I  II  IIIMI  I    II  |l>  111.!.  .1,1  I  .l.lllll  II 

^  In  a  recent  case,  a  singular  successor  who  had  pur« 
chased,  during  the  currency  of  a  lease,  was  found  liable  in* 
a  claim  made  by  the  tenant  at  the  end  of  the  lease,  for  the 
expense  of  houses  built  prior  to  the  sale*  The  obligation  on 
the  landlord,  in  this  case,  did  not  appear  even  in  the  lease, 
the  tenant's  claim  being  founded  upon  an  alleged  verbal  a- 
greement  between  the  seller's  predecessors  and  their  tenants, 
and  upon  a  local  usage.  The  judgment  was  foun^bd  upon( 
the  local  practice,  although  there  were  no  means  by  which 
the  purchaser,  who  was  a  stranger,  could  discover  the  ex« 
istence  of  such  a  practice  ;  Bell  v.  Lament,  &c.  l^th  June 
1814«.  Fac.  Coll.  Where  an  heir  of  entail  in  possession, 
under  an  entail  which  prohibited  the  contraction  of  debt/ 
had  become  bound,  that  he  or  the  heir  in  possession,  at 
the  expiration  of  the  lease,  should  repay  the  tenant  L.620' 
which  he  became  bound  to  lay  out  in  building  a  steading  of 
houses  on  his  farm  ;  it  was  held  that  the  expense  of  those 
improvements  not  having  been  made  a  burden  on  the  suc- 
ceeding heir  of  entail,  in  terms  of  the  Stat.  10  Geo.  IIL 
constituted  a  debt,  not  against  the  succeeding  heir  (although 
he  alone  was  benefited  by  the  improvements)  but  against 
the  executor  and  representative  of  the  heir  who  had  en- 
tered into  the  lease,  under  which  the  improvements  were' 
made ;  Todd  v.  Moncrieff  and  Skene,  H  January  1823^ 
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It  remains  still  to  be  considered,  wb^tlief  it 
De  in  the  power  of  the  singular  successor  to 
prevent  the  tenant  from  fulfilling  a  condition 
of  this  kind,  which  may  be  expressed  in  the 
lease,  but  which  has  not  been  implemented 
before  the  singukir  suceedsor  has  acquired  his 
right. 

The  determination  of  this  4^estion  would 
probably  be  regulated  by  the  eircmnstances  of' 
the  special  case.  Were  a  person  to  sell  an  e^ 
state,  af^ber  having  entered  into  a  contract  with 
an  architect  to  build  a  mansion  house  on  it« 
there  can  be  no  doubt  thaX  the  contract  would 
remain  personal,  and  could  in  no  shape  bind 
the  purchaser }  whereas,  on  the  other  hand^ 
th/e  building  of  farm-houses,  or  the  making  of 
enclosures,  may  have  been  in  the  tenant's  view 
in  entering  into  the  lease^  and  are  therefore  o- 


i^-ita 


Shata  and  Dmhjfs  Com.  See  also  Dillon,  14fth  January 
1780.  Mor.  p.  144S3.  Webster  t;.  Farquhar,  December  1791 ; 
Belts  8tw.  CaseSf  wee  JEntailf  Ifo.  7.  Mor.  p.  15439,  and 
Taylor  v.  Bethune,  BelFs  Svo  Cdsei,  vdce  Etttail,  No.  8. — in 
all  of  which  the  doctrine  is  Ailly  recognised,  that  claims 
for  the  expense  of  iinproyements  made  under  siniilar  clauses 
in  leases  by  heirs  of  entail,  afiect  only  the  heir  with  whdmi 
the  tenant  contracts,  and  his  representatives;  not  the  sue- 
ceeding  heirs  of  entail,  however  much  they  maybe  benefited 
by  the  improvements ;  and  notwithstanding  the  equitable 
maxim,  **  Quad  nemo  debet  cum  aliena  jactura  Jieri  locu- 
*^  pletior. "  See  also  Campbell  v.  Dundas,  20th  February 
ISlg.   Fac.  Coll; 
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perations,  the  etpense  6f  which  would  fall  up- 
on a  singular  succeg^or.  Perhaps  this  distinc- 
tion may  be  taken,  That  all  acts  of  ordinary 
^ministration,  which  have  been  deemed  ne- 
cessary by  the  landlord  and  tenant  for  the  time, 
will  be  effectual  Against  a  singular  successor, 
while,  notwithstanding  a  provision  in  the  le^e, 
fce  may  inhibit,  or  at  least  reftise  to  pay  for 
mere  decorations,  not  essential  in  the  manage* 
ment  of  the  farm. 

4.  If  a  lease  conferred  on  a  tetmtit  the  right 
to  cut  timber  growing  on  the  famh  on  paying 
a  certain  price  for  it,  there  can  be  little  doubt 
that  a  singular  suceesscMr,  not  spedaHy  mstde  a 
party  to  such  a  stipulation,  would  be  entitled 
to  cbafiei^  the  exercise  of  Ihe  right,  as  not 
£ftlfing  uttdeir  the  es^erOiaSa  of  the  contract  of 
ka9^,  the  proper  subject  of  which  is  the  an^ 
iHial  fruits  or  produce.  A  different  prineiple, 
liowerer,  might  be  applied,  where  the  lease 
pettnitted  the  wood  to  be  cut  merely  for  re- 
pairing the  houses,  &c.  upon  the  farm ;  or  whei^ 
the  wood  eoB^eheoded  under  the  lease,  is  of 
tile  deacriptftHa  whicii  is  cut  ia  yeafiy  haggs ; 
or  where  k:  is>such  ai^caailie  fairfy  regarded  as 
an  annual  crop,  as  in  the  tase  of  young  wil- 
jOws  or  the  like,  cut  for  making  baskets.  * 


■till      III        >  iiiiiii  n       ■iili-mi      ■ 


*  Vide  infra  Chap.  V.  §  2.  and  authoritioB  there  cited. 
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To  brii^  the  objects  of  this  section  into  one 
vi«w,  it  may  be  observed. 

1.  That  the  statote  extends  to  every  singu- 
lar  successor. 

%  That  the  rights  oi  the  supericn:  are  not 
affected  by  the  lease. 

3.  That  the  lease  cannot  be  used  as  a  secu^ 
rity  for  debt,  operating  against  singular  suc- 
cessors in  the  lands,  either  by  giving  to  the 
tenant  a  right  to  retain  the  rent,  or  by  making 
the  rent  payable  to  any  particular  creditor  of 
the  landlord. 

4.  That  every  lawful  condition  of  the  lease» 
connected  with  the  purposes  of  agriculture, 
will  be  efiectual  against  singular  successors. 

5.  That  where  a  debt  is  constituted  by  the 
lease  in  favour  of  die  tenant,  on  condition  of 
his  performing  certain  operations  on  the  farm, 
if  these  operations  aoce  performed  ^^ier  the 
&nn  has  been  transferred  to  a  singular  sue-. 
cesscMT,  tibe  debt  will  be  efifectual  against  the 
singular  succa^or. 

6.  That  where  a  lease  contains  obligations 
^n  the  tenant  to  pedbrm  certain  operations, 

the  expense  of  whids  is  to  be  defrayed  by  the 
landlord,  th^e  obligations,  if  they  relate  to  a- 
grieuUure,  or  the  impix>venient  of  the  farm, 
will  constitute  a  debt  against  singular  succes- 
sors ;  whereas,  if  the  stipulated  operations  are 

r  2      - 
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merely  brnamental,  or  intended  solely  for  the 
benefit  of  the  landlord,  it  seems  to  be  in  the 
power  of  singular  successors  to  prevent  them 
from  being  carried  into  execution. 

7.  That  conditions  relative  to  the  cutting  of 
timber,  may,  in  certain  circumstances,  be  sub- 
ject to  the  interference  and  control  of  sin* 
gular  successors. 


SECT.  IIL 


THfi  EFFECT  Ot  THE  LEASE  WHEN  UNPROTECTED 
BY  THE  ACT  14l49»  C.  18,  IN  QUESTIONS  WITH 
THE  GRANTER  AND  HIS  HEIRS. 

In  the  preceding  section,  we  have  consider- 
ed the  effect  of  the  lease  in  questions  with  pur- 
chasers, when  under  the  protection  of  the  sta- 
tute ;  and  we  have  seen,  that  there  must  be  a  cer- 
tain rent,  a  precise  period  of  endurance,  and  jpos- 
session,  in  order  to  render  the  lease  effectual  a- 
gainst  a  purchaser ;  that  even  when  it  is  so  con- 
stituted as  to  be  effectual  against  a  purchaser,  it 
can  neither  be  used  as  a  security  for  debt,  to  the 
effect  of  carrying  off  the  rent  from  the  pur- 
chaser ;  nor  can  any  debt  of  the  landlord  be 
thrown  upon  the  tenant,  so  as  to  entitle  him 
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to  retain  his  rent  from  a  purchaser ;  and  that 
no  obligation, .  unconnected  with  the  improve- 
ment and  management  of  the  farm,  can  sffect 
a  purchaser  or  other  singular  successor. 

In  questions  with  the  heir  of  the  graniter,  a 
different  rule  prevails:  there  is  no  occasion 
for  an  Act  of  Parliament  to  make  the  deeds  of 
his  predecessor,  whom  he  represents,  binding 
upon  him.  He  is  bound,  by  representing  his 
ancestor,  to  fulfil  every  legal  condition  and  ob- 
ligation effectual  against  that  ancestor.  Even 
where  the  lease  is  not  obligatory  upon  a  singu- 
lar successor,  the  tenant  is  entitled  to  claim  re- 
lief from  the  heir  of  the  granter ;  that  is,  in- 
damnification  for  the  damage  which  he  may 
have  suffered,  from  a  failure  to  perform  those 
conditions  which  the  granter  imdertook,  and 
which  have  not  been  found  effectual  against 
the  singular  successor.  * 

Formerly^  the  peculiar  natiu^  of  a  lease  was 
so  strictly  regarded,  that  when  it  was  defective 
in  any  of  the  essentials  of  the  contract  (e.  g. 
where  there  was  no  rent,  or  no  definite  ish,)  it 
was  not  thought  to  be  ejPPectual  eveij  in  quesr 

*  See  this  doctrine  iUugtrated  in  the  c^se  of  Qownie  v. 
Campbell,  Slst  January  ISI59  Fap.  CqU.  iupra  pif.,  where 
a  lease  granted  by  an  heir  of  enta;il.in  possession,  although 
ine&ctual  against  the  succeeding  hei^s  of  enti^il,  was  held  to 
afford  good  ground  for  a  claim  of  damages  at  the  instance 
Qf  the  tenant  against  the  leasof,  an^  consequently  agaii^t 
bis  representative^. 
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tions  with  tbe  gmnter  ox  hi^  heirs.  This  strict^ 
iies9  of  interpretation,  however,  gradually  re^ 
bxed ;  and  a  lease  to  endure  for  ever^  or  which 
contained  no  stipulation  for  rent,  came  to  be 
sustained  against  the  granter,  w  those  by  whom 
he  was  represented. 

1.  In  1615,  a  tack  set  m  perpetuum^  was  de- 
clared to  be  null  in  a  4|uestion  with  the  repre^ 
sentatives  of  the  granter.  *"  But,  by  more  re«- 
cent  decisions,  a  perpetual  lease  has  been  sus- 
tained against  the  granter  and  his  heirs./"   And 

»  Stewart  V.  Lord  Garlies^  15th  July  1615.  Mor.  p.  15187. 

«  Carruthers  ».  Irvine,  23d  January  1717.  Mor.  15195. 
In  this  case,  Carrathers  of  Holmains,  in  the  year  1680, 
granted  a  tack  to  WOtiao]  Irvine,  of  the  foUowiiig  tenor  t 
*<  Sets  and  in  rental  Iets»  to  the  said  Wiliiam,  the  foresaid 
**  five-pound  Iand»  as  then  possessed  by  him  and  his  tenants, 
«  and  that  perpetually  and  continually,  as  long  as  eitlier 
**  grass  growetli  up,  or  the  water  runneth  down ;  and  o- 
*^  bilges  him,  and  his  heirs,  &c.  to  renew  the  present  secu- 
**  rity  and  right  of  the  five-pound  land,  to  the  said  William 
^  Irv&ie»  Ins  hars,  and  successors,  aye  and  while  they  find 
*<  themselves  sufficiently  secured  in  the  said  lands.  *'  In  a 
lemoving,  at  the  instance  of  the  heir  of  the  granter,  it  wa3 
ol^ected,  that  this  tack,  or  rental,  was  null,  as  wanting  an 
bh.  Answered,  A  tack,  or  rental,  wanting  an  ish,  is  in- 
deed not  good  against  singular  successors;  at  the  same 
time,  it  can  hardly  be  doubted,  that  a  proprietor  has  it  in 
his  power  to  grant  such  an  obligation  to  his  tenant,  as  shall 
be  good  against  himself  and  his  heirs  for  ever.  This  is  not 
an  unlawful  obligation,  nor  is  it  reprobated  in  law.  The 
Court  found,  **  That,  by  the  meaning  of  parties,  the  con- 
**  tract  was  intended  to  be  a  perpetual  right  to  the  tenant 
*'  and  his  successors,  and  therefore  assoilzied.  " 
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Crskioe '  says,  that  there  is  mAhiB^  in  such 
leases,  (leases  m  peipetuitj,  or  with  an  mde*- 
finite  iah,)  more  inoon^btent  with  property, 
tfaan  in  likOBe  granted  for  life,  or  for  a  term  of 
years  exceeding  the  ordinary  period  of  life; 
and  tint  ai^  proprietoar  may  lawfully  bind  him«- 
adUf  to  dispose  of  his  (anoperty,  or  of  the  use 
of  it,  in  the  way  he  tfaitdos  proper. '  It  may 
therefore  be  concluded,  that  a  perpetual  lease 
will  now  be  heU  effectual  against  the  granter 
and  his  heirs.  , 

2.  With  regard  to  the  rent,  it  has  been  de- 
cided in  several  early  cases,  that  where  no  rent 
is  stipulated,  the  conveyance  of  land,  in  the 
fann  of  a  lease,  is  inel^tual  even  against  an 
heir.  *^  A  tack  set  by  a  husband  to  his  wife  for 
*^  her  lifetime,  was  found  null  at  the  instance  of 
"  his  heir,  because  it  contained  no  tack- duty ; 
**  nor  was  it  a  disposition  of  a  life-rent  right, 
'^  because  wanting  a  precept  and  sasine.''  *  But 
by  a  later  decision,  a  lease  was  sustained 
against  the  lessor  and  his  heirs,  where  no  rent 
was  payable,  future  rents  having  been  discharge 

ed  by  the  lessor. ' 

■*      ■    •-    •■       >..■■ —  .-■  —  _.g — . — ■— 

^  Ersk.  Inst.  B.  II.  tit.  vi.  §  30. 

*  Lord  Grange  Durham  v.  his  brother's  Relict,  7th  June 
1575.  ColviL  Diet.  Vol.  11.  p.  417.  Mor.  15165.  Laird 
of  Ayton  v.  Tenants,  7th  July  1625.    Mor.  15167. 

'  Ross  V.  Blair,  Slst  January  1627.  Durie.  Mor.  15167. 
and  Keith  v.  Ogilvy,  20th  June  1629.  Qurle.  Mqr.  15238. 
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3.  Possession  though  necessary  to  render  a 
lease  binding  on  a  singular  successor,  is  not  ne^ 
cessary  to  give  it  e£fect  against  an  heir.  From 
the  instant  that  the  tack  (which  is  a  mutual 
contract)  is  signed  by  both  parties,  it  becomes 
binding ;  and,  of  course,  gives  ^he  tenant  ac- 
tion s^inst  the  landlord  and  his  heirs,  for  imr 
plement  of  its  conditions.'  When  a  person, 
therefore,  has  granted  a  lease,  or  a  prorogation 
of  a  lease,  and  the  gnmter  disposes  of  the  estate 
before  the  tenant  has  obtained  possession,  the 
lease  will  not  affect  the  purchaser,  but  it  will 
give  the  tenant  a  claim  for  damages  against 
the  granter  or  his  heir. 

In  the  same  manner  a  power  of  retention  of 
tlxe  rent,  in  payment  of  a  debt  due  to  the  te- 
nant, though  ineffectual  against  singular  suc- 
cessors, will  afford  the  tenant  a  claim  against 
the  heirs  of  the  granter.  In  short,  every  legal 
obligation,  inserted  by  the  granter  of  a  lease, 
will  be  binding  on  him  and  his  heirs,  although 
it  may  not  be  of  such  a  nature  as  to  affect  a 
singular  successor* ' 

'See  Wilson  v.  Henderson/ 26th  June  1S23;  Shaw  and 
Dunlop*s  cases f  where  a  n^ssive  containing  an  obligation  to 
renew*  a  leas^,  in  favour  of  the  heir  of  a  liferent  tenant,  was 
held  to  be  obligatory  on  the  representation  of  the  granter  pf 
the  missive, 

^  It  seems  proper  her^,  shortly  to  take  notice  of  a  de: 
f^cription  of  tack  now  very  little  known  in  practice,  viz.  a 
rental  right,  which  was  a  lease  granted  by  the  landlord  for 
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gECT.  IV, 


OP  THE  BENEFIT  OP  A  POSSKSSQRT  JUDGMENT. 

In  concluding  this  view  of  the  lease,  it  is 

proper  to  state  the  nature  of  a  possessory  judg- 

*^ ■     '  I  III 

a  low  and  faTOurable  tack-dutj,  to  those  who  were  either 
presumed  to  be  lineal  descendants  of  the  ancient  possessors, 
of  the  land^  or  ^ho  were  persons  whom  the  landlord  wished 
to  favour.  Such  lessees  were  denominated  rentaUers  or 
kindly  tenants  ;  and  enrolment  in  the  landlord's  rental-book 
was  held  su£5cient  to  defend  the  rentaller  in  possession, 
against  the  lessor  and  his  heirs ;  although  a  ngned  rental 
delivered  to  the  rentallei:  himself,  was  requisite  to  make  such 
a  right  effectual  against  sbgular  successors.  B^entals  had  no 
hh  expressed  in  them»  and  seem  rather  to  have  been  ac- 
counted rights  of  liferent ;  but  ex  gratia  they  were  generally 
renewed  to  the  heir  of  the  rentaller,  on  which  occasion  a 
grassum  was  usually  paid*  If  the  rentaller  assigned  or  sub- 
set, the  assignation  or  sub-lease  was  held  not  only  to  be  in- 
effectual, but  the  rental  right  thereby  became  forfeited. 
There  were  other  irritances  and  forfeitures  peculiar  to  this 
right,  sufficiently  indicating  tlie  .difference  between  it  and 
an  onerous  contract  of  leasee  but  it  is  unnecessary  here  tq 
enter  more  at  large  on  the  subjept,  which  may  npw  be  clfis*. 
sed  amongst  the  aqtiquities  of  our  law-  See  Stair  B.  II, 
tit.  9.  §  15.  ei  seq.  Ersk.  B.  IJ.  tit.  6.  §  87.  et  seq.  In  con- 
nexion ifi^h  this  subject,  reference  may  be  made  to  the  pet 
culiar.and  anomalous  tenure  c^f  the  smi^l  property  called  the 
Four  to^ns  qf  Lochnudfen,  the  proprietors  of  which  are  en- 
rolled as  kindly  tenants  in  the  renti^l  bool^  of  the  pifoprieto^ 
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meat.  This  is  a  term  borrowed  from  the  Ro- 
man law.  The  principle  is  the  same  with  that 
of  the  interdict  uti  possidetis.  It  entitles  a 
person  who  has  possessed  miinterruptedly,  for 
seven  years,  upon  a  feudal  title  or  upon  a  lease, 
to  a  judgment  continuing  that  possession,  and 
all  the  rights  wluch  belong  to  it,  until,  in  a  de* 
claratory  action,  or  in  an  action  of  reduction,  the 
right  shall  be  ascertained. 

According  to  JLord  Stair,  the  possessory  jmlg^ 
ment,  **  ariseth  from  the  feudal  customs  of  this 
**  kingdom  j  where  there  are  many  subaltern 
•*  infeftments  of  the  same  heritage,  and  every 
'^  party  keeps  in  their  own  hands  their  own 
"  right :  so  that  if  the  proprietor  were  obliged 
«'  to  instruct  his  progress,  by  insisting  for  maills 
"  and  duties,  or  by  recovering  the  natural  pos- 
"  session  by  removing  of  tenants  and  possess- 
•*  ors,  his  right  would  be  very  lame  and  ineffec- 
*'  tual,  if  any  person  should  produce  a  prior 
**  right,  or  the  possessors  should  say,  they  pos- 
^'  sess  in  the  right  of  another  who  had  a  prior 

of  die  barony ;  and  although  they  have  neither  duoter  nor 
sasme,  yet  it  has  been  held  that  they  are  not  removable,  and 
that  they  may  either  transmit  orimpignorate  their  rights  by 
a  written  deed,  with  delivery  of  earth  and  stone  on  Ae  land^ 
without  recording  and  without  intimation  to  Uie  Iimdlord,  or 
entry  in  his  books.-— Tenants  of  Lochmaben  ih  Lord  Stor- 
mont,  24fth  Nov.  1726.  Mor.  p.  15195.  Irving  &e.  v.  Col- 
lins, 4fth  Feb.  1795.  Mor.p.  10316.  Moutts^  V.  Kennedy, 
30th  Nov.  1808  Fac.  Coll. 
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*'  right ;  sa  that  the  proprietor  behoved  to  found 
**  upon  all  bis  superior's  rights  pricxr  to  that 
**  right  i^hereupoD  the  defence  were  founded, 
*'  which  are  not  in  his  band,  and  he  had  no 
*'  title  to  get  thatn  into  his  hand,  but  by  an  iti« 
'*  cident  diligence,  if  the  proprietor  possessing 
*'  might  be  excluded  bj  any  right  prior  to  his 
''  own  inleftment.  ¥or  rexnedy  of  which  incon- 
•*  veniences,  our  law  hath  wisely  introduced 
••  this  remedy  of  a  possessory  judgment,  whereby 
"  proprietors  of  lands  and  other  heritages,  pur- 
*'  suing  for  rents  or  removing,  or  defending 
^^  their  possession,  need  allege  and  instruct  no 
'^  ftirther  than  seven  years  lawful  and  uninter^ 
*•  rupted  possession,  by  virtue  of  an  infeftment, 
'^  whweby  they  do  not  only  secure  the  profits 
^  they  have  made  as  banajide  possessares,  but  may 
"  continue  to  enjoy  the  future  profits  till  they 
''  be  put  in  malajide^  by  judicial  production  of 
'^  a  better  right,  by  way  of  reduction,  declarator 
**  or  cconpetition* "  *  Lord  Stair  here  speaks  of 
a  possessory  judgment  as  founded  only  on  in- 
feftment,  but  the  same  privilege  belongs  to  a 
leasehold  right.  Erskine  says,  that  ^^  a  posses- 
"  sory  judgment  founded  on  seven  years  pos- 
**  session,  in  consequence  either  of  a  sasine  or  of 
c'  a  lease,  has  this  e&ct,  by  the  law  of  Scotknd, 
"  That  one,  though  claiming  under  a  right  pre- 


*  Stair's  Inst.  B.  IV.  tit.  xxvi.  §  3. 
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'*  ferable  to  that  of  the  possessor,  cannot  claim 
^  the  possession,  until,  in  a  formal  action  of  re- 
*'  duction,  he  shall  get  his  competitor's  title  of 
**  possesion  declared  void : "  ^  and  on  the  autho- 
rity of  an  old  decision,  ^  he  states,  that  the  lease, 
^^  though  it  should,  from  some  nullity  or  defect, 
be  subject  to  reduction,  entitles  the  tenant  to 
apossessory  judgment,  by  which  he  may  con- 
^  tinue  his  possession  till  his  tack  be  fmmally 
**  set  aside. "  "* 

.  We  perceive,  in  this  privilege,  the  great  dis- 
tinction  which  originally  existed  between  the 
Scotish  and  English  lease.  The  Scotish  lease 
was,  under  the  possessory  judgment,. protected 
from  every  thing,  similar  to  the  English  reco- 
very ;  while  the  English  lease,  being  exposed  to 
a  fictitious  recovery,  required  the  aid  of  statute 
to  render  it  sequre. 

Having  thus  considered  the  written,  lease,  as 
it  affords  protection  to  the  tenant  ia  questic»is 
with  the  gnmter  or  his  heirs-— with  the  superior* 
-I— the  singular  successor-^K>r  those  claiming  on 
a  preferable  title— i-we  ^re  prepared  to  consider 
more  minutely  the  form  of  th^  deed,  and  to 
analyze  its  different  clauses. 

^  Enk.  Inst.  B.  IV.  (it.  i.  §  50. 

'  Hume  V.  Scott,  Ist  December  16^6.     Stair.    Mor.  p. 
10641. 

*"  ^rsk,  lost.  B.  II.  tit.  vi,  i  28, 
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CHAP.  III. 


COMMENTARY  ON  THE  TERMS  OP  THES 

LEASE. 

The  lease  is  a  mutual  contract,  between  the 
proprietor  of  the  subject  to  be  let,  who  is  term- 
ed the  landlord  or  lessor,  and  the  person  to 
whom  it  is  to  be  let,  who  is  termed  the  tenant 
or  lessee.  By  this  contract,  the  landlord  gives 
the  use  of  the  land  to  the  tenant  for  a  time  cer- 
tain, and  the  tenant  becomes  bound  to  pay  a 
fixed  yearly  rent.  Besides  these,  there  are  ge- 
nerally other  conditions  agreed  upon  by  the 
parties,  relating  to  the  reservation  of  rights  by 
the  landlord,  to  buildings  and  enclosures  on  the 
farm,  or  to  the  plan  of  agricultural  manage- 
ment to  be  adopted. 

This  deed,  as  was  formerly  observed,  was  ori- 
ginaUy  in  the  form  of  a  charter,  by  which  the 
landlord  gave  possession  to  the  tenant  for  a 
certain  period,  and  burdened  him  with  the  pay- 
ment of  the  rent ;  but  the  disadvantages  of  this 
form  of  deed,  which  contained  no  personal  ob- 
ligation on  the  tenant  which  could  be  the  ground 
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of  summary  diligence,  and  which  even  admit- 
ted of  the  tenant's  renouncing  his  possession, 
made  it  at  last  be  abandoned  for  a  deed  in 
the  form  of  a  mutual  contract,  by  which  the 
landlord  and  tenant  are  reciprocally  bound  to 
each  other.  And  this  foitu  is  much  more  ne- 
cessary in  the  modem  lease,  where  so  many 
conditions  are  required  for  securing  the  rights 
of  the  piurtks. 

The  lease  in  its  simpleaf;  form,  consists,  in  the 
first  place,  of  that  annunciation  of  the  parties, 
which  is  common  to  ^very  contract :  Then,  on 
the  part  of  the  laiidlorc)^  ti^ere  is  9  c]fku$e  (which 
may  be  termed  the  dispositive  clau^,)  by  whidi 
he  gives  the  1m4s  in  laas^e^  with  a  clause,  bind- 
ing himself  to  warrant  the  lease.  On  the  part 
of  the  tenant,  there  is  an  oUigation  to  pay  the 
rent,  and  to  remove  at  the  expiration  of  tte 
lease :  Lastly,  There  are  clauses  which  afl^ct 
bath  parties,-*-<as  an  obligation  on  them  to  per- 
fbim  their  respective  parts  of  the  premises  to 
efK^h  other,  under  a  penalty,  a  clause  of  regis- 
tratioo,  and  a  testing  clause. ' 


'  An  example  of  the  lease,  in  this  simple  form  is  subjoin- 
ed. Some  examples,  vfiih  variations,  will  be  fpund  in  the 
Appendix. 

Ir  IS  ooNTBACTSD,  jLGSEXDi,  and  svsfED,  betwoen  A 

iuBiitaUe  fHropt ieM>r  of  the  smbjeots  aftei^vientiQned,  on  the 

PXE  PAax,  and  fi,  on  the  otheb  pabt,  in  manner  following . 

cl^^**^*  THAT  IS  TO  SAV,  The  Said  A  has  sbt,  and  in  consideration 
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Stich  is  the  form  of  the  le^se  wliere  the  con- 
Ltkxis,  relative  to  the  managemeiit  of  the  farm. 


^•m 


of  the  tack-du^y  after-jnentioned,  faiereby  IS£T«»  and  in  tapk 
and  assedation  bets  to  the  said  B,  and  his  heirsi  ali.  and 
WHOLE  (here  thejarm  wiU  he  described J^  and  that  for  the 
space  of  19  years  from  and  after  his  entry  thereto,  which  is 
bereby  declared  to  commence  at  the  term  of  , 

andftoiQ  thenoefo^  to  be  pea^ceaUy  possessed  by  the  wA 
S  and  bis  foresaids«  diiring  the  whole  foresaid  ^pace :  Which  cUiMe  of 
TAGX  die  said  A  binds  and  obi^iges  himself,  his  heirs  and^^*'''^''"'^^^ 
ai^ccessors,  to  waarant  to  the  said  B  and  his  foresaids,  at  ObtigaiiQa 
all  hands,  and  against  all  deadly,  as  law  will.    Por  which  *®  P*^  '^*' 
CAUSES,  and  on  the  otHSR  part,  the  said  B  binds  and  ob- 
liges himself,  his  heirs,  executors  and  suceessors  whomm- 
ever,  to  make  payment  to  the  said  A  and  his  foresaids,  of  the 
sum  of  £  Steillog,  In  Raxne  of  tack^doty,  and  that  at 

two  terms  in  die  year,  Whitsunday  and  Martinmas,  by  equal 
portions ;  beginning  the  first  term's  payment  at  the  term  of 
Whitsunday  ,  and  the  next  term's  payment  at  Martin* 

in88  uiei cat vcr,  mr  uic  im^c  ycnrTi  tviiv,  uiiiug  tiiuu  ami  year 

and  so  lortb,  yoarly  and  lensify  tbiorffifter  during  the 
€mmncy  4tf  this  lem»$  vMi «  fifth  panl  inons  of  each  tenai^ 
fQWfient  of  liqiiidftte  fmaHy  in  «ase  of  AfiIttMB»  mi  iko  JegsA 
ffil^rost  of  eiiNcht0iia'«|iaymmt,  tma  Ihoifaiio  thttihe  siNDae 
<shaU  fidl  4ae^  during  ^  »ot*fay«Qnt  tb^eof ;  Amo  ivwp  obUgation 
THBR,  the  said  B  binds  and  obliges  him  and  his  fiwesaids,  to  ^  i^emovcr 
iumoi^  wath  their  servants  and  atodiing,  fvow  the  posses- 
sion *«f  the  subjects  hemeby  Id^  ait  die  axfif atioft  of  ibis  leMC, 
and  that  without  any  pvevious  wanmg  (Or  process  of  romoir- 

J9g  t  ANP  i^ABtLY^  BQtm  rARTIflS  61119  and  OBf^IGB  them*  Mutual  Ob- 

(Sriwea  aad  Aeir  fiwesaids,  to  implement  their  respective  parts  |ig^o°  ^ 

i»«  .  1*-.,  •-^  implement 

^of  ibe  i^vemises  to  each  othecj  under  the  penalty  of  £  the  lease. 

Sterling,  to  be  paid  by  the  party  failing  to  llbe  party  obsenr* 
ing,  or  willing  to  observe  the  same,  and  that  over  and  above 
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are  kft  to  the  regulation  of  the  common  rules 
of  law/  and  where  no  extraneous  condition  is 
inserted.  But  the  different  interests  of  land-- 
lord  and  tenant,  and  the  importance  of  pre^ 
venting  either  party  from  injuring  thci  other^ 
have  necessarily  given  rise  to  a  multiplicity  of 
provisions  and  conditions  which  are  usually 
embodied  in  the  deed.  In  place,  therefore,  of 
offering  a  commentary  on  the  simple  form  of 
the  lease,  it  maylanswer  the  f^uTpose  better^ 
and  convey  a  clearer  notion  of  this  deed,  to 
consider  the  different  conditions  of  a  lease^ 
in  the  order  in  which  they  usually  occur  in 
practice. 

With  this  view,  the  form  of  the  lease  will  be 
considered  under  the  following  heads  : 
I*  By  whom  a  lease  may  be  granted. 

Ckds^of   perfoitnances   Akd  tfaey  cokssmt  to  the  registiKation 

^^^""^     hereof  in  the  books  of  CotiAcil  and  Session,  or  other  Judge's 

books  competent,  that  letters  of  homing,  on  six  days  charge, 

and  all  other  execntton  necessary,  may  follow  on  a  deciM  to 

be  interponed  hereto  in  common  form :  and  for  that  purpose 

they  CONSTITUTE 
^^^  >  THEIR   PROCURATORS,   &C.      In    WITNESS  WRBREOl', 

these  presentSi  consisting  of  this  and  the  preced- 

11^  pages^  written  on  stamped  paper  by 
afe  (with  a  duplicate  hereof)  suBscBisftn  by  both  parties. 
At  ,  the         day  of  one  thousand  eight 

hundred  and  years,  in  presence  of  these  witnesses, 

and 
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II.  The  dispositive*  clause  of  the  lease,  con<^ 
taining 

1.  The  consideration* 
2*  The  destination. 

3.  The  description  of  th6  dubjectSi 

4.  The  endurance  of  the  lease^ 

III.  The  clause  of  warrandice* 

lY ;  The  obligation  on  the  tenant  to  pay  the 
rent. 
V.  The  obligation  to  keep  the  houses  in 
•      repair^ 
Vl.  Obligations  relative  to  the  management 
of  the  farm. 
"Vll.   Obligation  to  remove. 
VlII.  Mutual  obligation  on  the  parties  to  per- 
form the  premises  to  each  other* 
IX.   The  clause  of  registration* 
X.   Tlie  Tedtiiig  clause^ 


SECT.  I. 


BY  WHOM  A  LEASE  MAY  BE  GRANTED* 

The  lease  commences,  like  every  other  con- 
tract^ by  announcing  the  parties ;  and  there  is 
invariably  added  to  the  name  of  the  granter, 

the  words,  "  heritable  proprietor  of  the  sub- 
"jects  after  specified.'*  This  addition  im-f 
plies,  that  the  granter  is  infeft  in  the  subject, 

VOL.  h  Q 
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and  that  his  title  is  complete;  and,  even  should 
this  not  be  the  case,  the  form  of  expression  is 
not  without  its  use,  since  it  will  entitle  the 
tenant  to  maintain  possession,  under  a  pos- 
sessory judgment.  The  Court  found,  **  That 
'*  the  taksman  hath  the  benefit  of  a  possessory 
judgment  by  seven  gears'  possession^  without 
the  necessity  of  alleging  that  the  setter  was 
•*  infeft ;  and  the  tenant  is  liable  for  no  more 
**  than  his  tack-duty  till  his  tack  be  reduced, 
"  where  the  tack  bears  to  be  granted  by  the 
**  setter,  as  heritable  proprietor. "  * 

In  order  to  bring  into  view  the  power  pos- 
sessed by  the  granter  of  a  lease,  it  may  be  ne- 
cessary to  consider  the  subject  under  the  fol- 
lowing  arrangement ; 

I.  Wliere  the  granter  is  not  infeft,  as, 

1.  Where  he  is  not  infeft  at  the  time  of 

granting  the  lease,  but  is  afterwards 
infeft; 

2.  Where  he  is  not  infeft  at  the  time,  and 

dies  uninfeft. 

3.  Where,  although  he   is  infest  at  the 

time,  his  infeftment  is  afterwards  re- 
duced. 
11*  Where  the  granter  is  infeft  at  the  time  of 
granting  the  lease, — and  of  leases. 


mU. 


'  Hume  V4  Scott,,  Ist  December  1676.    Stair.     Mor.  p. 
10641. 
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1.  By  husband  and  wife; 

2.  By  a  minor. 

3.  By  a  person  regularly  infeft,  but  whos^. 

power  may  be  circumscribed : 
1;  By  securities  for  debt  granted  over 

his  estate. 
%  By  legal  diligence  at  the  instance  of 

creditors. 

3.  By  the  law  of  death-bed. 

4.  By  an  entail. 

llL  Where  the  right  of  the  granter  is  of  a 
temporary  nature,  as, 

1.  That  of  a  liferenter. 

2.  That  of  a  tenant. 

IV.  Where  the  granter  acts  by  delegated  poW-^ 
ers. 

1.  As  a  tutor. 

2.  As  a  commissioner  and  factor^ 

1.    WHERE  THE  GRANTRR  IS  NOT  INFBFT. 

1.'  Where  tlie  granter  is  not  in/eft  at  tJie  time  qf 
making  the  lease ^  hut  afterwards  completes  his 
title  by  infeftment^ 

There  can  be  no  doilbt  that  a  posterior  in- 
feftment  in  fav6ur  of  the  lessof*,  will  accrue  to 
the  tenant,  and  validate  his  right,  in  the  same 
way  that  a  person  uninfeft,  granting  an  heri- 
table security,,  validates  that  security  by  after- 
wards completing  his  own  infeftment.     But 

c2 
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the  tenant  in  the  intermediate  period  is  ex- 
posed to  risk,  particularly  if  the  lessor  he  an 
heir  unentered ;  for,  should  a  creditor  of  the 
heir  adjudge  the  personal  right  to  the  landsv 
and  complete  his  title  by  infeftment,  that  cre- 
ditor would  carry  off  the  estate  unaffected  by 
the  lease^  and  the  tenant  would  have  no  other 
relief  than  a  claim  against  the  lessor,  under  the 
elatise  of  warrandice. 

2.  Where  the  lessor  is  uninfeff,  and  dies 

unmfejt. 

Where  the  lessoi*  is  not  only  uninfeft  at  the 
date  of  the  lease,  but  dies  uninfeft^  his  power 
to  graat  a  valid  lease  may  be  questioned,  either 
by  his  heirs  or  by  hip  creditors^  1.  The  qufes- 
tion  with  the  heir  will  depend  on  the  state  of 
the  titles  to  the  lands;  for,  where  the  lessor 
has  purchased  the  lands  let,  although  he  may 
not  have  completed  his  title,  his  heir  can  ac-* 
quire  the  estate  only  through  him,  and  conse-» 
quently  mubt  represent  him,  and  fulfil  his  deeds ^ 
But  should  the  lessor  have  been  an  apparent 
heir,  whose  title  was  at  no  time  completed,  the 
cjuestion  will  be  regulated  by  the  act  1695^ 
c.  24.  ^    This  statute  gives  a  right  of  action 

^  The  Clatiseofthe  ad  1695,  c.'24.  relaike  to  tHe  deed» 

of  heirs  three  years  in  possession* 
^  Statutes  and  Ordain4s^  that  if  any  man,  since  tW 
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for  enforcing  th^  deeds  of  an  apparent  heiri 
who  has  been  three  years  in  possession,  against 
any  succeeding  heir  who  makes  up  his  title  to 
jthe  property,  passing,  by  the  apparent  heir; 
#ad,  therefore,  where  the  apparent  heir  has  not 
been  three  years  in  possession,  those  in  his 
fight  cannot  clainji  the  benefit  of  the  statute. 
But  even  where  the  heir  has  been  three  years 
in  possession,  it  has  been  doubted,  whether  the 
lease  be  such  a  deed  as  was  contemplated  by 
the  Legislature  in  that  enactonent:  and,  ac- 
cordingly, Lord  Kilkerran  «^ys,  "  It  was  even 
■**  thought,  that  a  tg.clv,  set  by  an  apparent  heir, 
'-'  would  not  be  good  against  a  subsequent  heir 
^'  passing  by,  as  that  heir  is  only  made  liable 
**  to  the  extent  of  the  value  of  the  subject ; 
**  which  shows,  that  it  conc^prned  only  defnta^ 
^'  or  deeds  that  were  resolvable  into  debjita,  and, 
**  therefore,  there  ^as  no  argument  from  the 


"n* 


£rst  January  1661,  have  served,  or  shall  hereafter  serve 
himself  heir,  or,  by  abjudication  on  his  ovi^n  bond,  hatb 
fiince  the  time  foresaid,  succeeded,  or  shall  hereafter  sue- 
(ceed,  not  to  his  immediate  predecessor,  bi^t  to  one  remoter, 
as  passing  by  his  father  to' his  goodsire^  or  the  like:  Then, 
and  in  that  case,  he  shall  he  bel4  liable  for  the  debts  an4 
deeds  pf  the  person  interjected,  to  whom  be  was  apparent 
heir,  and  who  was  in  the  possession  of  the  lands  and  estate 
to  which  he  is  served  for  the  space  of  three  years ;  and 
that,  in  so  far  as  may  extend  to  the  value  of  the  said 
lands  and  estate,  and  W  fu^t^e^,  discing  the  debts  alr/e^dy 
p^id.  *'  4:c. 
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"  case,  e.  g.  of  an  heritable  bond  to  a  tack.  '^ ' 
But  this  case  did  not  admit  of  a  decision  on 
that  point ;  and  in  a  later  cascj^  a  lease  by  an 
apparent  heir  three  years  in  possession,  was 
sustained  against  an  heir  passing  by,  although 
its  endurance  was  for  1260  years ;  •  and  cer- 
tainly, in  all  events,  there  arises  a  claim  of 
debt  on  the  clause  of  warrandice  in  the  lease, 
which,  under  the  statute,  will  be  effectual  a- 
gainst  the  heir  passing  by, 

2.  But  after  the  death  of  the  lessor,  the 
question  may  arise  either  with  his  creditors,  or 
with  the  creditors  of  the  heir  to  whom  the 
succession  has  opened.  In  the  former  case, 
the  right  of  the  lessor's  creditors  to  attach  the 
estate,  will  depend  on  the  lessor  having  been 
three  years  in  possession,  and  pn  the  succeed- 
ing  heir's  having  entered  ;  since,  without  the 
concurrence  of  these  circumstances,  the  cre- 
ditors of  the  lessor  cannot  attach  the  estate. 
But  where  they  can  attach  the  estate,  the  feu- 
dal right  vested  in  them  will  entitle  them  to 
exclude  thq  tenant.  In  the  latter  case,  where 
the  questilon  is  with  the  creditors  of  the  suc- 
ceeding heir^  those  creditors,  whenever  they 
shall  have  completed  a  feudal  title  to  the  estate, 
will  be  entitled  to  reduce  the  lease  :  For,  since 

^  Kilk«  voce  |l£im  Afpahent,  No.  II.    Mor.  p.  5270. 
^  Irvine.  &c.  v.  Knox,  27th  June  1760.    Mor.  p  5276. 
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the  Legislature  has  reudered  the  heir  liahle  for 
the  acts  of  his  predecessor,  only  in  the  case 
where  that  heir  has  entered,  the  sanction  of 
the  Act  is  not  to  he  extended  to  othe-r  cases ; 
to  the  case,  for  example,  where  the  title  has 
been  made  up,  not  by  the  heir,  but  by  the  di- 
hgence  of  his  creditors.  In  the  case  which  e- 
stablishes  this  doctrine,  the  Court  reduced  a 
lease,  granted  by  an  apparent  heir  three  years 
in  possession,  at  the  instance  of  an  adjudging 
creditor  of  that  lieir,  on  the  ground,  that  al- 
though the  Act  had  given  relief  in  the  case  of 
an  heir  passing  by,  it  had  given  no  relief  where 
the  competition  was  not  with  the  heir,  but  with 
the  adjudging  creditor  of  that  heir/ 

3.  Where  the  lessor  is  infeft^  hut  his  right  is  o^ 

ferwards  reduced. 

• 

The  case  where  the  lessor's  title  has  been  re- 
duced remains  to  be  considered  :  And  here,  as 
the  title,  even  of  a  purchaser  standing  on  his 
disposition  and  sasine,  would  be  set  aside  by 
the  reduction  of  his  author's  right,  there  can 
be  no  doubt,  that  the  lessor's  title  being  reduc- 
ed, the  right  of  the  tenant,  derived  from  him, 
must  also  tall. 


*  Louden  v.  Murray,  ISth  June  1752.    Kilk.  voce  Heir 
Apparent^  No.  2.    Mor.  p.  5270. 
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II.  Wh£R£   the    lessor    IS  l^TEFT  AT  tTOE  TIBIE 

OF  GRANTING  THE  LEASE. 

The  lessor  ought  regularly  to  he  infeft  in  the 
suhject  over  which  the  lease  i?  granted  j  but, 
supposing  this  to  be  the  case,  there  arp  besidesi 
some  peculiarities  to  be  observed  in  the  foraj 
of  the  deed,  from  the  manner  of  eijpressing 
the  interests  of  the  parties,  as  well  as  certain 
disqualifications  which  it  may  be  proper  tq 
have  in  view. 

1.  Bt/  Husband  and  Wife^ 

The  qv^estipn,  wjiether  the  husband  and  wife 
should  cpncur  in  granting  the  lease,  may  arise 
either  wher6  the  estate  is  the  property  of  the 
husband,  and  the  wife  has  a  proyisipn  sepure<^ 
over  it ;  or  where  the  estate  is  the  property  of 
the  wife.r— In  the  former  case,  where  the  pro^ 
vision  to  the  wiffe  is  an  annuity  in  case  of  her 
surviving  her  husban(),  there  is  nothing  in  such, 
a  provision  which  car^  deprive  the  x  husband  of 
his  right  pf  administration,  oy  render  i|;  at  all 
necessary  for  the  wife  ^o  be  a  party  to  the 
lease.  Even  where  the  widow  i^  provided  in  ^ 
locality,  or  eventual  liferent^   the  consent  of 

the  wife  is  not  required.  * 

^  ■  ■  '  ■  -I    ■■  ■— ^■■' '  ■■■  ■      I .      II  ■  1 1 1 , 

»  The  Countess  Dowager  of  Moray  v.  Stewart,  23d  July 
1772.     Affirmed  in  the  House  of  Lords,  24th  March  1773? 
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Where,  cm  th<3  other  hand,  the  estate  be- 
longs to  the  wife,  the  husbaad  has  a  right  pf 
Q.diniaistratioa  of  the  rents  of  the  estate  during 
the  marriage,  which  approaches  almost  to  a 
right  of  property ;  ai^d  where  this  right  is  eij:*. 
clnded  by  an  express  provision,  still  the  hus- 

Mon  Pi.  4592.  Th^  Countess,  in  case  of  lier  surviving  the 
Barl,  was  provided  in  certain  lands,  by  way  of  locality* 
This  provision  was  made  in  the  niarriage<>contract,  on  whicli 
Siasiqe  followed  in  174^1*  In  1765$  the  Earl  granted  leases 
to  Stewart  and  others,  for  19  years,  and  died  in  1767y  at 
which  time,  the  right  of  liferent  in  the  Countess  commencr 
ed.  She  immediately  raised  an  action  of  removing  against 
the  tenants  ;  and  the  question  at  issue  between  the  parties 
w^9  Whether  the  fiar  of  an  estate>  over  which  an  eventual 
liferent  extends,  has  a  power  of  granting  a  leiise  which  shall 
remain  effectual  against  the  liferenter.  In  the  debate  on 
this  question,  it  was  asserted  to  be  contrary  to  practice  for 
n^en  of  business  ever  to  demand  the  concurrence  of  a  wife,  , 
who  has  an  infeftment  in  her  husband's  estate,  or  to  require 
}ier  to  join  in  the  lease.  The  power  of  the  husband,  it  was 
said,  was  sufficient,  and  it  is  highly  for  the  interest  of  the 
widow  that  the  estate  should  be  under  his  management. 
Besides,  when  a  husband  infefts  a  wife  in  a  locality,  he  cre- 
aks an  eventual  buf  den  only ;  he  is  not  divested ;  and  the 
granting  of  a  lease  is  an  act  npt  of  alienation,  but  of  ordir 
^nary  administration,  which  every  proprietor  must  have  ii^ 
his  power.  The  Court  found,  t}iat  the  Earl  of  Moray*  not^ 
withstanding  the  prior  liferent,  by  way  of  locality,  granted 
to  the  Countess,  and  her  infeftment  thereon,  had  a  right  tq 
jgrant  tacks  of  thb  lands  contained  in  tiie  said  locality,  ef- 
fectual against  the  Countess ;  and  this  judgn^ept  w^  a^rmr 
pi  on  appeal. 
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band  is  curator  to  his  wife,  so  that  no  act  of 
hers  can  be  effectual  without  his  consent.  On 
this  account,  where  the  estate  is  the  property 
of  the  wife,  the  consent  of  the  husband  is  re- 
quired to  enable  her  to  grant  leases. "  In  one 
case,  the  Court  seem  to  have  been  of  opinion, 
that  a  wife,  possessed  of  a  separate  estate, 
may,  by  herself,  perform  the  necessjary  acts  pf 
administration. '  But  this  decision  appears  to 
have  been  pronounced  without  a  due  regard  to 
the  power  which  the  husband  possesses  as  cu- 
rator to  his  wife;  and,  accordingly,  Erskine 
objects  to  it  on  that  ground,  and  supports  his 
argument  by  the  analogy  of  a  conveyance  by 
the  wife,  of  her  estate,  reserving  the  husband's 
jm  mariti,  and  her  conveydnce  of  paraphernal 
goods,  in  which  the  husband  has  no  interest.  ^ 
In  those  cases,  tbpugU  the  interest  of  the  hus- 
band is  out  pf  the  question,  the  want  of  his 

consent,  as  curator,  is  fatal  to  the  deeds.     Per- 

i — 7--—---—------—---—————————^————^ 

•  V  The  consent  of  the  husband  is  thus  expressed,  '*  It  it  con- 
TRACTEp,  AGREED,  and  ENDED,  between  B,  heritable  pro- 
prietor .of  the  landd  and  others  after  specified,  and  A,  her 
husband,  for  his  interest,  and  as  taking  burden  on  him  for 
his  said  spouse,  and  they  both,  with  mutual  advice  amd 
consent  ON  the  one  part,  'and  C,  tenant  in  , 

ON  the  OTHER  FART,  in  manner  after  written :  That  is  to 
SAY,  "  &c. 

*  Cockburn  u.  Burn,  21st  February  1629.  Diet.  yol.  I^ 
p,  401.     Mor.  p.  5998. 

'■  Ei;6k.  Inst.  B.  I.  tit  vi.  §  27. 
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1)0  ps,  u'here  th^re  is  a  separation,  where  the 
husband  has  no  interest  in  the  estate,  or  where 
his  right  of  administration  has  been  renounced, 
and  where  there  are  no  children,  the  wife  may 
possess  a  ppwer  of  performing  the  ordinary 
acts  of  adi^iiiinistration  of  her  own  estate,   of 
which  grafting  leases  ig  one ;  and  this  seems 
to  be  authorised  by  an  old  decision.  * 
.    But  although  the  wife  cannot  let  a  lease  with- 
out consent  of  her  husband,  yet  the  husband 
seems  to  have  the  power  of  granting  leases  by 
himself,  of  the  wife's  estate,  without  her  con- 
sent, which  leases  will  endure  ^.s  long  as  his 
power  of  administration  continues.     In  one 
case,  where  it  was  objected  to  a  lease,  that  it 
was  granted  by  the  husband  alone,  while  the 
land  wa3  the  property  of  the  wife  ;  the  Court 
held  the  objection  to  be  untenable,  the  hus- 
band being  still  alive;'  but   this   is  a  right 
to  which  a  tenant  ought  not  to  triisit,  since  it 
4epead^  on  the  endurance  of  the  husband's  ad- 
jninistration, 

2.  By  a  Minor. 
Dui^iNG  pupillarity  the  tutor  acts  alone,  and 


*  Bailie  v.  Lady  Lethara,  ISth  June  1680.  Fount.  Vol. 
I.  p.  102.  Mor.  p.  5998.  See  also  Ersk.  B.  1.  tit.  6  J  U. 
/pory**  Edition^  Note  147. 

f  Grieve,  &c.  ©.  Pringle,  15th  June  1797.  Fac.  ColJ. 
Mor.  p.  5951.  See  also  Ersk.  B.  II.  tjt.  6.  §  2\^  Jvorj^s 
EdUUm,  Note  95. 
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his  powers  will  afterward3  be  considered ;  but 
during  xninority,  the  proprietor  either  acts  bjr 
himself,  if  hp  has  no  curators,  or,  if  he  has  cu-. 
rators,  he  acts  with  their  consent.  *  The  grant-  . 
ing  of  leases  is  an  act  of  administration,  and  may 
be  lawfully  performed  by  a  minor ;  at  the  same 
time,  every  transaction  with  a  minor  is  subject 
to  reduction  on  the  head  of  lesion,  whether  it 
has  been  entered  into  by  a  minor  without  cura- 
tors, or  by  a  minor  with  the  consent  of  his  cu- 
rators; and,  therefore,  it  is  advisable,  when 
such  a  lease  is  to  be  granted,  to  Jet  the  farm 
by  public  roup,  as  the  method  most  likely  to 
prevent  any  plea  of  collusion,  and  to  obviate 
objections  on  the  ground  of  the  lesion. 

It  is  stated  by  Erskine,  that  leases  Jet 
by  tutors  or  curators  must  expire  with  the 
granter*s  office ;  **  resoluto  enim  jure  dantis  resgU 
^*  vitur  jus  acclphntis ;  and,  if  a  lease,  granted 
^'  by  a  tutor  or  curator,  be  so  conceived  as  to 
^*  last  longer  than  his  office,  the  minor,  after 
>•  the  tutory  or  curatory  is  at  an  end,  may  re- 
'*  cover  the  natural  possession  of  his  lands.  "  *"  If 

^  It  is  contracted,  agreed,  and  ei^ded  between  A,  heritar 
ble  proprietor  of  the  lands,  and  others  after  specified,  with 
^he  special  advice  and  consent  of  B,  his  curator,  in  terms  of 
fL  nomination  of  4utprd  and  curators,  executed  by  the  late 
A,  of  date  ^  a^d  recorded  ,  on  the  one  fart, 

apd  G,  tenant  in  ,  on  the  other  p^rt^  in  manne)? 

^er  expressed  ;  That  is  to  say,  &c. 

'  Erskp  Inst.  B.  I.  tit  yii.  §  IQ. 
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this  rule  be  confined  to  leases  granted  by  a  tu^ 
tor,  it  may  be  agreeable  to  the  maxim  :  but  it 
does  not  appear  to  atpply  to  the  case  of  a  lease 
granted  by  a  minor  with  consent  of  his  curator  j 
since,  if  a  minor  may  validly  sell,  he  may  cer- 
tainly let  his  lands  for  the  ordinary  period  of  19 
years.  This  seems,  indeed,  to  be  necessary  for 
the  interest  of  the  minor,  as  well  as  of  the  pub- 
lic ;  and  the  decision  to  which  Erskine  refers, 
in  support  of  his  opinion,  is  confined  solely  to 
the  case  of  a  tutor.  * 

These  observations  apply  to  the  case  of  those 
who  are  infeft  in  the  lands  over  which  they 
grant  a  lease.  We  have  next  to  inquire  into  the 
circumstances  which  may  disqualify  a  person, 
standing  publicly  infeft,  from  granting  leases. 

3.  Where  ike  potWer  qf  a  perschfi  infejl  is  drcum* 

scribed. 

1.  JSy  Security  Jbr  DebL 

The  modem  heritable  securities  are  all  grant- 

^  Harcarse,  Supplexaent,  No.  16.    Mor^  p.  16285.    This 

case  is  stated  in  these  words,  '^  A  tenant  of  the  Marquis  of 

**  Huntlj's  being  pursued  to  remove  by  him  and  his  curators  $ 

*^  excepted,  oa  ar  tack  set  by  Lord  Middleton,  as  tutor  to 

'^  the  Marquis.    Replied,  A  tack  set  by  a  tutor,  could  en- 

*^  dure  no  longer  than  the  tutory  ;  which  reply,  the  Lords 

**  sustained,  though  the  advocate,  and  others  thought  it 
*'  hard. " 
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ed  in  security  of  the  debt*  Even  the  displositlort 
in  security  granted  by  the  debtor  to  his  credi- 
tor is  merely  a  right  in  security^  and  not  an  ab* 
solute  right  of  property,  But  a  right  of  pro-^ 
perty^  and  a  right  in  security,  are  not  destruc-* 
tive  of  each  other»  A»  ^vho  has  a  right  of  pro^ 
perty,  may,  without  affecting^  or  in  the  smallest 
degree^  diminishing  that  rights  give  a  right  in 
security  to  B.  Thus,  a  proprietor  having  feued 
out  his  estate,  gave  an  heritable  bond  to  a  cre- 
ditor over  that  estate,  excepting  from  the  se*. 
curity  the  feu-right;  that  is  he  gave  an  heritable, 
bond  over  the  feu-duties#  This  was  opposed 
by  the  vassals^  who  contended,  that  the  credit 
tor  was  interposed  between  them  and  the  su^ 
^rior,  and  that  this  was  illegal.  But  the  Court 
found,  that  a  right  in  security  might  exist  with- 
out diminishing  the  right  of  property  in  the  su- 
perior;* and,  as  the  heritable  security  thus 
leaves  the  right  of  property,  and  the  consequent 
power  of  administration  entire,  it  follows,  that 
the  modern  heritable  security  cannot  effect  the 
proprietor's  power  of  granting  a  lease. 

2.  By  Legal  Diligence. 

1.  Adjudication  and  Inhibition. 

It  is  the  duty  of  a  debtor  to  distribute  his 


'  Home  V.   Smith,  &c.  22d  January  1794.     Fac.  Coll. 
Mor.  p.  15077. 
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estate,  hferitable  and  moveable^  amotigst  his  cre- 
ditdt*s ;  and  where  this  is  not  done  voluntarily, 
it  may  be  accomplished  by  means  of  legal  dili- 
gence <  The  poinding,  and  the  arrestment  and 
furthcoming,  attach  the  moveables  ;  and.the  ad- 
judication and  inhibition  prevent  new  ^ecuritie^ 
from  being  given  over  the  heritage,  to  the  pre- 
judice of  the  adjudgers  and  inhibiters.  It  i^ 
the  diligence  affecting  heritage  which  is  at  pre- 
sent under  consideration  ;  as  to  which  it  is  evi-^ 
dent,  that  as  the  inhibition  and  adjudication 
cannot  with  justice  to  the  debtor,  be  complet-^ 
ed  by  a  single  act,  so,  on  the  other  hand,  the 
interest  of  the  creditor  requires  that  debtors 
should  not  be  permitted  to  take  advantage  of 
the  first  steps  of  these  diligences,  to  divest 
themselves  of  their  property.  It  is  with. this 
view  that  litigiosity  has  been  introduced  into  the 
law  of  Scotland,  by  which,  from  the  date  of  the 
execution  and  publication  of  the  inhibition^  and 
from  the  date  of  the  citation  given  on  the  sum- 
mons of  adjudication,  the  debtor  is  barred  from 
defeating  the  diligence,  by  disposing  of  his 
heritage.  With  regard  to  the  apprising,  Ers- 
kine  observes  that  it  has  "  stronger  or  weaker 
"  effects,  according  to  the  different  lengths  to 
"  which  it  has  been  brought.  As  soon  as  lands 
**  or  other  subjects  to  be  apprised  are  denounc- 
/'  ed,  they  become  litigious ;  so  that  no  volun- 
*'  tary  deed,  gmnted  afterwards  by  the  debtor, 


u 


ti 

it 


1I2  BY  JuEGAL  miAGE$fC^4 

*'  though  pteviously  to  the  degree  of  apprising, 
can  hurt  that  begun  diligencei  This  doctrine 
is  received  by  all  our  writer^,  and.  supported 
by  an  uniform  tract  of  decisions,  in  the  case^ 
•'  not  only  of  deeds  granted  for  the  security  of 
*'  creditors,  but  in  leases,  dispositions,  or  othet 
voluntary  rights,  granted  to  strangers  for  a 
price  presently  paid,  or  other  valuable  consi^ 
•*  deration. " '  And  he  afterwards  states,  that 
the  same  effect  is  now  produced  by  a  citation 
on  a  summons  of  adjudication,  which  was  for-* 
meriy  produced  by  the  denunciation  in  the  ap^ 
prising ;  and  further,  that  the  same  litigiosity 
arises  from  the  execution  and  publication  of  an 
inhibition.  * 


*  Ersk.  Inst.  B.  ll.  tit.  JLiu  }  16, 

^  Ibid  ^41.  and  tit.  xi.  $  ?•  An  inhibition  faoweter,  doed 
tot  strike  against  a  lease  of  ordinary  endurance,  granted  for 
an  adequate  rent,  and  in  the  bonajide  coarse  of  administra- 
tion. But  where  the  lease  exceeds  the  ordinary  period  of 
endurance ;  or  where  it  is  granted  for  a  small  rent  with  a 
grassum ;  or  where  an  attempt  is  made  in  the  form  of  a 
lease  to  constitute  a  security  for  a  debt^  which  the  creditor 
could  not  have  obtained  directly  by  the  Voluntary  act  of  the 
debtor,  nor  by  legal  diligence ;  such  lease  is  reducible  eM 
capite  inhibitionis ;  Wedgewood  v.  Catto^  ISth  November 
181 7>  Fac.  Coll.  M'Lachlan  10th  February  1802,  noted 
in  Belts  commerUaries  Addenda^  Vol,  L  p*  660.  4>ih*  Edit* 
See  also  Bell's  Com*  Vol.  II.  p.  156.  The  case  of  Gordon 
t;.  Milne  29th  February  1780.  Mor.  p.  7008.  has  also  heen 
referred  to  {BeU^s  Corn,  ubu  d^.,  and  Ivory's  Ersk.  B,  II.  tit. 
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Thus  it  appeal's^  that  litigiosity,  founded  oil 
the  execution  and  publication  of  an  inhibition^ 
or  on  the  citation  on  a  summons  of  adjudicaw 
tion^  disqualifies  the  debtor  for  granting  a 
kase. 

%  RanJcirlg  arid  Sale,  and  Sequestration. 

1.  The  process  of  raokitig  and  sale  has  not 
the  efiect  of  divesting  the  debtor  of  his  right 
in  the  estate^  until  the  3ale  has  actually  takea 
placid,  and  the  decree  of  sale  has  been  pvo^ 
nounced;  even  then,  in  order  to  divest  the 
debtor  completely,  the  feudal  right  of  the  ptur- 
chas€ir  must  be  complete^  The  sequestration 
isleenis  in  no  shape  to  divest  the  debtor,  tbOugh 
it  may  deprive  him  of  the  po\ter  of  manageu 
ment ;  as,  by  the  sequestration,  the  renfts  and 
managemeat  are  taken  into  the  hands  of  tbef 
Court,  and  administered  by  a  judicial  factor^ 
Henc^  it  follows,  that  the  dependence, of  oa 
action  of  ifanking  and  sale  should  Hot  deprive 


6.  {  21.  note  94>.y  as  istabiishmg  that  an  ihhibitioQ  does  not 
hex  the  inhibited  person  from  letting  leases*  But  in  that 
case,  the  Court  ^'  seemed  not  to  consider  the  inhibition  as 
*'  of  any  consequence  in  the  case ;  but  appeared  to  rest 
*^  their  judgment  on  this  ground,  that  the  defender  (tenant) 
*^  who  had  derived  his  right  from  a  person  not  infeft  was  not 
*^  entitled  to  compete  with  the  pursuer  holding  in  in  his 
**  hands  a  <:harter  and  sasine  of  the  la&ds.  " 
VOL,  I.  H 
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the  proprietor  of  the  power  of  performing  (Jr- 
4inary  acts  of  administration,'  though  it  should 
put  an  end  to  extraordinary  acts  of  administra- 
tion;  while  the  sequestration  of  an  heritable 
estate  should  deprive  the  proprietor  of  the. 
power  of  administration,  and  yet  not  prevent 
a  tenant  from  completing  his  lease  by  obtain- 
ing possession. 

1.  With  regard  to  the  process  of  rack- 
ing and  sale,  several  decisions  prove,  that 
though  it  does  not  prevent  the  proprietor  from 
performing  ordinary  acts  of  administration,  it 
will  prevent  him  from  performing  extraordi- 
nary acts  of  administration.  The  first  case  af- 
fords an  example  of  an  act  of  extraordinary 
administration,  which  was  not  supported,  though 
it  was  admitted,  that  an  act  of  ordinary  admi- 
nistration would  have  been  effectual.  Certain 
lands 'were  let  on  a  fifteen  years  lease,  during 
the  currency  of  which  an  action  of  ranking  and 
sale  was  raised  against  the  landlord.  While 
the  action  was  in  dependence,  and  before  the 
old  lease  had  expired,  the  landlord  granted  a 
new  lease  of  the  same  lahds^  at  a  small  advailce 
6f  rent,  to  commence  several  years  afterwards, 
bn  the  expiration  of  the  old  leased  The  estate 
was  afterwards  sequestrated,  and  on  the  expira- 
tion of  the  first  lease,  an  action  of  removing^ 
followed  by  a  reduction  m  as  brought  by  the 
judicial  factor.     The  tack  was  reduced,  on  the 


it 
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ground  of  its  having  been  granted  during  the 
dependence  of  the  ranking  and  sale.  The  re- 
porter observes,  "  That  a  ranking  and  sale, 
**  without  sequestration,  bars  not  ordinary  acts 
^*  of  administration,  butx)ught  to  bar  extraordi- 
nary acts,  such  as  a  new  lease  during  the 
currency  of  a  former,  *" 
The  two  subsequent  judgments  illustrate  the 
distinction  in  a  very  satisfactory  manner.  The 
only  dift'erence  between  the  two  cases  was,  that, 
in  one  of  them,  the  lease,  which  was  for  the 
period  of  99  years,  had  been  granted  ut  the  ex- 
piration of  a  former  one,  and  «a  fer  was  to  be 
held  as  an  ordinary  act  of  administration ;  na 
objection  apparently  having  been  founded  on 
the  unusual  endurance  of  the  lease ;  *  while,  in 
the  other  case,  there  was  a  new  lease  for  37 
years,  to  commence  at  the  distance  of  five 
years,  when  the  lease  then  current  was  to  ex- 
pire, which  rendered  the  new  lease  an  act  of 
extraordinary  administration.  * 

The  Court  of  Session  reduced  both  leases 
making  no  distinction  between  the  case  of  an 


»  Carlyle  v.  Lqwther,  27th  February  1766.  SeL  Dec..' 
No.  24f2.    Mor.  p.  8380. 

«  Creditors  of  York  Building  Company  v.  Threipland,  7ih' 
July  1778.    Fac.  Coll.    Mor.  8383.    Reversed  o«  appeal. 

^  Cre^ors  of  York  Building  Company  v.  Fordyce,  7th. 
July  1778.    Mor.  p.  8383.    Affirmed  on  appeal, 

h2 
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ordinary  and  extraordinary  act  of  admin^tra* 
tion.  But  the  two  cases  having  been  appeal- 
ed, the  House  of  Lords  recognised  the  dis- 
tinction ;  affirming  the  deci^n,  which  reduced 
the  lease,  where  it  was  clearly  an  act  of,  extras 
ordinary  administration,  but  reversing  the  de* 
cision  in  the  other  case,  where  the  lease  wa& 
an  act  of  ordinary  administration.  ^ 

'  The  followiog  were  the  circunmtances  under  which 
those  leases  were  granted :     The  annuitants  on  the  estates 
of  the  York  Building  Company  raised  an  action  of  ranking 
and  sale,  ia  1736 ;  and,  k»  1744,  the  Duke  of  Norfolk  ap* 
pfied  for  a  seqatestratioft  of  the  estitteB  of  the  Company, 
and  repreteoled  to  the  Court,  that  the  Company  were 
letting  leases  of  their  landfr  at  an  under  value;    Oi>  a  re- 
port, the  Court,  m  June  1745,  sequestrated  the  estates  of 
^e   Company,'  and  prohibited  them  from  setting    tackv 
without  the  authority  of  the  Courts    During  the  interval 
between  presenting  the  petition  of  sequestration  and  the 
^id^ment  of  the  Court,  the  leases  in^  questibn  were  granted, 
ao  that  they  were  exposed  only  to  the  objection  founded 
on  the  ranking  and  sale.    In  1776^  the  greater  part  of  the 
annuities  having  been  extinguished,  an  Act  of  Parliameni 
was  obtained  by  the  postponed  creditors,  for  a  total  sale 
of  iha  estates,  and  they  were  afterwards  sequestrated,  andl 
a  factor  appointed.    The  factor  brought  a  reduation  of  the 
two  leases  to  Fordyce  and  to  Thretj^atid ;  the  lal^r  of  whicb 
had  now  endured  for  20,  the  former  for  iSjewrs.    The 
plea  maintained  by  the  Creditors  of  tlie  Company  was^ 
That  tl^  Company  had  no  power  to  grant  the  lease  ia 
qjuestion,  because  they  were  insolvent,  and  the  annuitanta 
drew  the  retits ;  that  the  fands  had  been  adjudged,  and  a 
process  of  sale,  and  a  petition  to  sequestrate,  were  m  dlspeii^ 
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The  dependence  of  a  process  of  Tanking  and 
sQile,  therefore,  is  no  bar  to  ordinary  acts' of  ad- 
ministration,  such  as  renewing  a  lease,  on  the 
ex^piration  of  a  former  one.  But  it  will  form 
an  effectual  bar  to  the  prorogation  of  a  lease 
during  the  currency  of  a  former.  In  the  same 
manner,  a  lease  of  long  endurance,  or  for  a 
grassum,  will  be  objectionable,  because  it  is  a 
}(:ind  of  alienation,  and  not  an  act  of  ordinary 
administration. "  Indeed,  it  naust  be  obvious, 
that  no  person  of  ordinary  prudence  will  accept 
of  even  the  renewal  of  a  lease,  under  such  cir- 
cumstances. 

2.  Sequestration,  jas  ijt  confers  the  manage^  ^ 
ment  on  a  judicial  factor,  tliough  it  does  not 
^completely  digest  the  debtor  of  his  right  of 
property,  seems  to  put  an  end  to  his  right  of 
management ;  and,  in  arguing  those  cases,  it 
was  universally  admitted,  that  a  sequestration 
had  that  effect- 

Still  the  question  remains,  whether  the  pro* 

■^ ■!..'■         '■■'■■    ■' ■■_■-..  I ■  II         I  ■■  I    ■  iiiii  I  I  I  ■   11  I  ■  II   1 

dence ;  and  that,  in  these  circuinstance8>  the  unlimited  ad* 
jfntnistration  no  longer  remained  with  the  Company.  It 
was  answered.  That  the  ^ompaQy  remained  in  the  admi- 
nistration of  their  estates  at  the  date  of  the  lease ;  that 
they  had  not  been  deprived  of  it  by  any  thing  that  had 
then  tafc^  place;  ai^d  that,  until  they  were  actually  rer 
moved  by  the  judgment  of  the  Court,  third  parties,  who 
saw  them  in  possession;  mjist  b^  sa&  in  ^ansacting  with  the 
Company. 

^  Earl  of  Wemyss  v.  Murray  and  others,  17th  fioVt 
>8J5.     F^c.  Coll, 
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prietor  be  so  far  divested,  that  a  tenant,  hbld- 
in^  a  lease  granted  while  the  proprietor  is  in 
the  full  exercise  of  his  powers,  may  not  insist 
for  possession,  during  the  subsistence  of  the 
sequestration,  but  before  the  granter  has  beea 
feudally  divested  of  the  property,  and  so  com- 
plete his  lease^  and  render  it  effectual  against 
the  creditors  or  future  purchasers. 

This*  question  occurred  in  Lord  Cranston's 
case.  Lord  Cranston  had  granted  a  proroga- 
tion of  a  tack  for  three  periods  of  twenty-one 
years.  This  prorogation  was  given  in  1750, 
to  commence  in  3755.  In  1754,  the  estate  was 
sequestrated ;  and  the  creditors  contended,  that, 
although  their  infeftment  and  adjudications 
were  posterior  in  date  to  the  prorogation  of 
the  lease,  yet  as  no  possession  had  followed  oa 
that  prorogation,  it  had  not  become  real  be- 
fore the  sequestration,  and  was  therefore  in* 
effectual  against  them.  It  was  answered,  That 
Lord  Cranston,  at  the  time  of  granting  the  pro- 
rogation, being  in  full  possession  of  his  estate, 
the  rent  was  not  thereby  diminished  ;  and  that 
this  act  of  administratioo  could  not  be  render- 
ed ineffectual  by  the  posterior  sequestration. 
'*  The  Court  found,  that  the  tack  was  not  good 
*^  against  creditors,  in  respect  the  tacksman  did 
*'  not  attain  the  possession  of  the  lands  set,  by 
**  virtue  of  the  tack  quarrelled,  prior  to  the 
*'  dates  of  the  infcftmeuts  in  ftivour  of  the  real 
^*  creditor,  or  prior  to  the  adjudications  obtain^ 
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**  *ed  at  the  instance  of  the  personal  creditor ;: 
"  and  that  the  said  creditors  themselves  did 
jSrst  attain  the  possession  by  their  factor,  af- 
ter a  judicial  sequestration  of  the  estate ;  andt 
*'  therefore  sustained  the  reasons  of  reduction, 
**  in  so  far  as  concerned  the  interests  of  the 
**  creditors,"* 

The  doctrine  of  this,  interlocutor  may  per-4 
haps  be  questioned.  The  tenant  was  in  pos-»' 
session  at  the  time  when  the  prorogation  cora-i 
xnenced;  and  although  there  were  infeftmenta 
in  favour  of  heritable  creditors,  and  adjudica-^ 
tions  led,  as  well  as  a  sequestration  of  the  es4 
tate  awarded,  yet  Lord  Cranston  remained  un-f 
divested ;  and,  admittiat  that  in  such  circum-4 
stances,  he  was  deprived  of  the  power  of  ma-* 
nagement,  it  doe^  not  follow  that  a  tenant,  with 
a  lease  granted  while  the  landlord  possessed 
full  powers,  may  not  acquii-d  possession,  and 
consequently  be  entitled  to  compete  with  the 
creditors :  who,  on  the  other  hand,  were  equally 
at  liberty  to  have  divested  Lord  Cranston,  by 
obtaining  sasine  on  a  decree  of  adjudication. 

A  subsequent  case  serves  to  confirm  these 
doubts.  A  lease  was  granted  at  a  high  rent 
for  99  years,  to  commence  in  1780.    In  17Y8, 


"  Lcfrd  Cranston's  Creditor'^  v»  Scott,  -ith  January  1757. 
Fac«  Coil.  Mor,  p.  1521B%  See  also  Creditors  of  Douglas 
V,  Carlyles,  2d  July  1757*    Fac,  Coll.    Mor.  p.  1531^, 
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the  lessQr^s  creditors  brought  an  ^ctioii  of  3l^le 
of  his  estate,  and  a  ^qiie3trat:ion  Vfo:^  avparded. 
The  tenant  was  admitted  to  p083^l99}Qn  hy  the 
judicial  factor,  who  continued  for  several  ^ears 
to  receive  the  rents.  At  last,  an  action  of  r^r^ 
duction  of  the  leasi^  was  raised  by  the  purchaser 
of  the  estate,  who  pleaded,  thp.t  the  les^pr  bf!4 
been  divested  of  the  administration  pf  bis  estate 
before  fhe  term  of  the^tenant's  entry ;  and  tfaaC 
in  such  a  case,  a  tack,  not  fpllpw^d  by  pos^s* 
sion,  is  ineffectual  either  against  the  creditof^i^ 
or  the  purchaser  as  coming  in  their  place ;  and 
that  although  the  factor  had  ceded  possession 
to  the  tenant,  y^t  as  he  had  np  ppwer  to  grant 
such  a  lease,  i^ither  }md  be  ppwer  tp  give  it 
effect.  It  wa^  ^swered,  that  the  real  sepu^itiea 
of  creditors  are  not  incompatible  with  the  right 
of  property  in  thei^  debtor,  and  that  at  the 
tenant^s  entry,  the  lessor,  nptwith^tanding  all 
the  proceeding^,  was  alone  invested  with  the 
property  of  the  estate,  so  that  the  case  dif-^ 
fered  from  that  of  a  singi^lar  successp^  infeft : 
that  at  the  date  of  the  lease  the  lessor  as  prow 
prietor  lay  under  no  r(sstraint ;  that,  as  long 
as  he  continued  undivested,  the  lessee  had  pow- 
^r  to  compel  implement  of  the  obligatiofi  over 
that  property ;  and  tl^at,  therefore,  the  factor 
did  that  voluntarily,  which  the  Coiirt  would 
have  compelled  him  to  do.  liord  Brp:field, 
who  was  Lord  Ordinary  in  the  case,  repelled 


l)ie  reasons  of  reduction,  and  sustained  the 
lease ;  and,  although  the  Court  pronounced  4 
(different  judgment  when  the  case  was  first 
brought  before  them,  they  came  in  the  end  tq 
approTe  of  the  judgment  pronounced  by  the 
Jjofd  Ordinery  j  the  prevailing  opinion  being, 
that  the  lessor  was  as  truly  proprietor  after,  aai 
before  the  fec^uestratipn.  ^ 

On  this  second  point,  then,  it  seems  to  be 
settled,  that  the  sequestration  deprives  the 
debtor  of  the  power  of  management  j  so  that 
even  the  renewal  of  a  lease,  or  any  ordinary 
act  of  administration,  will  be  struck  at  by  the 
sequestration ;  whereas,  the  debtor  not  being 
feudally  divested,  a  person  holding  q,  Jease, 
granted  while  the  debtor  possesses  the  power 
pf  administration,  will  be  at  liberty  after  the 
sequestration  and  before  the  lessor  is  feudally 
divested,  to  cpmplete  his  lease,  by  taking  pos^ 
session,  provided  he  do  so  before  the  creditors 
Jig.ve  conapleted  their  fights. 

5.  Bijf  tJie  Law  of  Deathbed. 

The  law,  which  has  so  carefully  guarded  the 
interests  of  creditors,  hasf  not  overlooked  the 
interests  of  heirs.    The  law  of  deathbed  pro- 


"  Campbell  v.  Si|ler|  Sptb  ^fovealber  1785.    Fac.  CpH. 
Mor.  p.  15223* 
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tccts  them  against  leases,  las  well  as  against 
more  permanent  alienations.  But  it  protects 
them  without  burdening  the  proprietor  with  un- 
necessary restraints.  Hence  those  leases,  which 
may  properly  be  termed  ordinary  acts  of  ad- 
ministi-ation,  are  not  objectionable  under  this 
law,  whil^  a  lease  of  extraordinary  endurance, 
or  for  a  grassum,  or  granted  uadei;  suspicioua 
circumstances,  may  be  reduced  ex  capite  lectL 

Thus  a  lease  for  38  years,  at  an  under-rent^ 
was  reduced  by  the  heir  of  the  granter  on  the 
bead  of  deathbed.  ^  So  also  a  lease  granted  on 
deathbed  for  three  19  years,  was  set  aside  at 
the  instance  of  the  heir/  But  although  a 
lease  of  this  description  be  reducible  by  the 
heir,  it  is  not  in  itself  null,  and  an  act  of  homo- 
logation by  the  heir  will  render  it  efiectuaL ' 

p  Bogle  V.  Bogle,  19th  June  1759.  Fac.  ColL  Mor. 
p.  3235. 

1  Christieson  ».  Kerr,  20th  December  1735.  Mor.  p,  3226. 
In  a  case  where  a  father  on  deathbed,  thirteen  years  before 
the  expiration  of  a  current  lease,  had  granted  a  new  nine« 
teen  yaars  lease  to  the  same  tenants  {who  were  his  younger 
children)  with  the  intention  of  favouring  them,  but  for  an 
adequate  rent ;  the  late  Lord  Meadpwbank,  as  ordin^y, 
and  a  majority  of  the  Second  Divisiou  of  the  Court,  held 
that  the  lease,  as  being  an  ordinary  act  of  administration— ^ 
for  the  usual  period  of  endurance,— and  let  for  a  fair  rent* 
was  not  reducible  by  the  eldest  son  and  heir  of  the  lessor  j 
Scmple  Vf  Scmple  1st  June  1813.     Fac,  Coll. 

''  Fordyce  r.  Fordyce,  14fth  December  1743.  Kilki  vocq 
Homologation,  No.  I.     Mor.  p.  5700. 
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4.  By  an  Entail, 

.  Entails  are  intended  to  preserve  estates  in 
the  family  of  the  entailer  ;  and  it  seems  to  be 
essential,  with  a  view  to  this  object,  that  the 
mansion-house,  and  seat  of  the  family,  shall 
not  be  in  the  hands  of  a  tenant.  An  heir  of 
entail,  therefore,  though  he  may  let  the  man- 
sion-bouse  during  his  lifetime,  is  prohibited, 
by  the  nature  of  his  title,  from  depriving  the 
next  heir  of  the  power  of  residing  there. 
Sir  John  h^  given  to  Lord  Cathcart  a  tack 
of  the  mansion-house,  gardens,  and  pleasure 
*'  grounds  round  the  house ;  objected,  by  the 
"  pursuer,  these  could  not  be  set,  to  preclude 
"  the  heir  of  entail  from  the  possession  of  his 
f'  family  seat.  The  Lords  sustained  the  rea- 
^'  sons  of  reduction."  '  The  same  decision 
was  pronounced  in  a  subsequent  case ;  *  and  the 
act  10  Geo.  III.  c.  51 "  provides,  as  an  excep- 
tion to  the  power  thereby  given,  of  granting 
leases  of  entailed  estates,  that  no  lease  be 
granted  of  the  manor  place,  with  the  offices, 
gardens,  and  adjacent  enclosures,  which  have 

•  Lord  Cathcart  v.  Stewart- Nicholson  Shaw,  31st  January 
1755.    Fac.  Coll.    Mor.  p.  15399. 

*  Lesly  V.  Orme,  2d  March  1779.     Fac.  Coll.    Mor.  p. 
15530. 

'    **  See  Appendix,  where  this  statute  will  be  found. 
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been  usually  in  the  natural  possession  of  the 
proprietor, ' 

But,  in  the  administration  of  entailed  lands, 
there  is  not  any  implied  restriction,  in  regard 
to  the  power  of  granting  leases,  provided  they 
be  completed  by  possession,  during  the  incum^^ 
bency  of  the  granter.  The  entail  confers  a 
right  of  property  on  the  disponee,  and  heirs  in 
succession ;  and  their  power  of  administration 
can  only  be  restricted  by  the  express  terms  of 
the  deed.  In  ^  case  where  there  was  no  ex- 
press prohibition  of  long  leases  iif  the  entail,  a 
lease  for  four  19  years  was  sustained,  ^ 

A  lease,  then,  where  there  is  no  restriction 
in  the  entail,  may  be  giranted  for  a  long  period 
of  endurance ;  but,  to  render  such  a  lease  efr 
fectual,  the  tenant  must  be  in  possession,  du- 
ring the  continuance  of  the  right  of  the  b^ir 
of  entail,  by  whom  it  was  granted*  This  point 
also  was  fixed  by  the  decision,  in  the  case  of 
Lesly  V.  Ofme,  to  which  reference  has  been  re, 
peatedly  made;  for,  in  that  case,  a  second 
lease  was  given  for  J9  years,  to  commence  at 
the  expiration  of  the  lease,  for  four  19  years  j 
^d,  this  secoi^d  lease  not  having  been  followr 

^  Act,  lOth  Geo.  HI.  c.  51.  §  S. 

y  Lesly  V.  Orme,  2d  March  1779«  Fac.  Coll.  Mor.  p, 
)5530.  AfErmed  on  Appeal,  25th  Feb.  1780.  But  see 
note  6,  page  126,  infra,  for  an  iinprtaAt  iQp^qitto^  of 
^e  doctrinfs  in  tt|e  te3(^ 
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ed  by  possession  during  the  lifetinie  of  tlie 
grantet,  was  declared  null.  The  same  deci-^ 
sion  has  been  since  repeated,  and  also  affirmed 
on  appeal. ' 

Where  there  is  no  restriction  on  the  power 
of  granting  leases,  it  may  be  questioned,  whe-- 
ther  the  heir  of  entail  in  possession  has  a  power^ 
of  granting  leases^  at  a  dimimalied  renter  IC^ 
this  be  allowable,  the  entail  may  be  defeated^ 
as  it  will  be  impossible  to  distinguish  (where 
any  diminution  is  allowed)  between  a  lease 
where  there  is  a  smalL  and  a  lease  where  there 
is  a  great  diminution;  while,  on  the  otiier 
hand,  it  may  be  said,  that  entails  are  entitled 
to  no  favour,  and  no  restriction  is  to  be  laid 
on  the  heir,  which  the  granter  has  not  impos- 
ed on  him/ 

Where  the  <mtail  contains  no  restriction 
with  regard  to  the  power  of  grsmting  leases^ 
it  seems  necessary  only,  that  the  lease  whicfe 
is  granted  be  rendered  complete^  during  the 
existence  of  the  lessor's  right ;  and  that  it  da 

*  Bedhead  0.  Kerr,  2?th  Nov.  1792.    BellV  Bfo'  C^e», 

*  See  Elfiot  iK  Curries,  I6th  January  1?98.  Fac.  Colh 
Mor.  p.  15450^  See  also  a  great  deal  of  aargamene  as  to 
whaft  is  to  be  conftidered  a  dimmution  of  the  Bental.  Eak^rl 
of  Wemjsd  v.  Murray,  See.  17th  Nor.  1S15.  Fae.  Cdl- 
and  BUgk's  RtpoHs  in  House  of  LardSy  Vci.  L  p.  SSdl 
Seo  note  i^  next  page^ 
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not  include  (except  for  the  graater'^  life)  the 
mansion-house,  offices,  gardens,  and  grounds, 
usually  possessed  by  the  proprietor ;  and  it 
may  be  proper  not  to  let  the  lands  below  tlie 
former  rent,  unless  by  public  roup. 

Where  the  entail  prohibits  leases,  the  prohi- 
bitory clauses  ought  Ito  be  plain  and  perspicu- 
ous,, and  they  should  be  guarded  by  the  irri- 
tant and  resolutive  clauses  of  the  entail,  in  or- 
der to  render  them  effectual.  ^     It  will  be  fur- 


^  The  result  of  the  recent  important  discussions  both  in 
the  Court  of  Session  and  in  the  House  of  JLords,  with  re- 
gard to  the  powers  of  heirs  of  entail  to  grant  leases  of  the 
entailed  estate,  or  to  take  grassums,  or  to  diminish  the 
rental ;  seems  to  be,  that  an  heir  of  entail  in  possession 
under  an  entail  prohibiting  alienation,  is  bound  to  admini- 
ster the  estate  secundum  bonum  et  aquum  ;  taking  no  more 
for  himself  than  he  leaves  for  his  successors*  Following 
out  thi9  principle,  it  has  been  said,  that  every  lease,  whe- 
ther long  or  short,  may  be  regarded  as  an  alieaation^  ex- 
cept in  so  far  as  it  is  necessary  for  realizing  the  full  profits 
of  the  estate,  and  is  granted  in  the  fair  exercise  of  the 
heir's  power  of  administration.  By  the  usage  of  Scotland 
nineteen  or  twenty- one  years  have  been  hitherto  considered 
as  the  proper  period  of  endurance  of  a  le^ise,  as  an  act  of 
ordinary  administration  ;  but  according  to  the  principles  e- 
stablished  by  the  recent  judgments  in  the  HQU$e  of  Lprds, 
the  question  whether  any  lease  grant;ed  by  an  heir  of  entaii^, 
(where  the  entail  itself  is  silent  on  the  subject),  is  to  be 
accounted  a  bonajide  act  of  administrajtion}  may  rather  be 
regarded  as  Sijury  question^  to  be  determined  by  the  spe- 
cial circumstances  of  the  particuli^r.  case.     The  genera} 
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ther  observed,  that,  although  an  heir  of  entail 
be  prohibited  from  granting  leases  of  the  lands; 

principle  above  stated  has  been  also  adopted  as  the  rule  of 
decision  in  questions,  where  the  heir  of  entail .  has  taken 
grassums ;  the  rule  there  being,  that  a  prohibition  tQ  alie* 
nate  strikes  at  any  stipulation  which  has  for  its  object  to  se- 
cure to  the  heir  in  possession  a  greater  benefit  from  the  e* 
state,  than  he  leaves  to  be  reapt  by  his  successors ;  whethei: 
that  benefit  be  sought  by  an  anticipation  of  the  rents  in  the 
«hape  of  a  grassum  or  boniiSy  or  otherwise.    With  regfird 
again  to  leases  let  at  a  diminution  of  the  former  rental,  the 
rule  deducible  from  the  same  general  principle,  is,  that  the 
heir  in  possession  must  act  with  good  faith,  and  will  not  be 
permitted  fraudulently  to  diminish  the  rental  to  the  preju- 
dice of  the  succeeding  heirs  of  entail.    It  is  not  necessary 
)iere  to  detail  the  circumstances  of  the  several  cases  in 
li^hich  the  doctrines  now  stated  have  been  recognised,  but 
the  following  authorities  may  be  consulted ;  and  in  general 
it  may  be  observed,  that  as  the  Statute  5.  Geo.  IV.  c.  S7» 
by  empowering  l^irs  of  entail  in  possession  to  burden  the^ 
rents,  and  profits  of  the  entailed  lands,  in  the  hands  of  the 
succeeding  heirs,  with  provisions  for  their  widows  and  chil- 
dren, has  removed  one  of  the  grounds  on  which  grassums 
and  similar  expedients  were  in  use  to  be  justified,  there  is. 
Vttle  chance  that  the  principles  on  whiph  these  questions 
have  been  decided,  will,  be  hereafter  departed  from»    See 
Duke  of  Queensb^rry  v.  Earl  of  Wemyss,  17th  Nov.  1807, 
Fac.  CoU.    Mor.  App.  voce  Tailzie,  No.  IS*    Dow's  Rci 
ports,  Vol.  IL  p.  90.    Turner  v*  Turner,  17th  Nov.  1807, 
Fac.  C(^l.    Mor.  App.  voce  Tailzie,  No.  16,  affirmed  on. 
appeal,  12th  July  1813.    Dow's  Reports,  Vol.  L  p.  423.. 
See  also  3d  March  1 8^0,  Fac.  ColU    Malcolm  v.  Henderson; 
and  Brown,  17th  Nov.  1807,  Fac.  Coll.    Mor.  'App.  Tail- 
zie, Ko^  17r^rmed  on  appeal)  ]8di  May  1814.    Dove's 
Reports,   Vol  II.  p.  285.     Earl  of  Wemyss  v.  Welsh- 
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he  wilt  not  be  prev^ated  from  gmating  leas^al 
of  the  rents  of  those  laiids«  ^ 

bow's  Reports,  VoL  III.  p.  299*  Teirnef  ij.  Turaei*,  6tb 
Dec.  181  h  Fae.  Coll.  Marquis  of  Quefensberrjr  'd.Exe^ 
cvtioTB  of  late  Duke,  15th  Nov.  1815.  Esii  erf  Wemy^s^tr^ 
Marray  and  others,  17th  Nov.  1815,  and  id  Feb.  182!^ 
Fae.  Colt;  See  aho  Shato^i  Ca^es^  1 1th  Ded.  1821.  ^xe^ 
eutors  of  Duke  of  Qaeensberry  t^.  the  Duke  of  Bacdeaghj 
tth  Marbh  1S16,  5t&  Feb.  1819,  dnd  Bfh  Juljr  1820.  Fac; 
dolL  See  the  Hs\Ai  of  the  proeeedings  iM  the  Hocrse  of 
Lords  ia  the  Qtteensberry  Caaies,  (12lh  Juljr  1S19>.  Fa<;i 
Cirf.  Vol.  XIX.y  Appendix,  tod  Dow's  Repores,  Vol.  V.  p. 
297,  and  Bligh's  Reports,  Vol*  I.  p.  339  to  551.  The  o* 
{nntons  of  the  Judges  in  the  Court  of  S^sion  are  printed 
and  bound  up  with  the  Facutty  Colleetron  of  Session  Pa^ 
pers.  See  irfso  Duke  of  Hamilton  v.  Seott  Waring,  21  st 
May  1816.  House  of  Lords,  24th  July  182D,  M^h^s  Re*- 
^ts,  Voli  IL  p.  199,  as  to  what  will  be  eoneddeted  frau* 
dttfeni  adininktration>  in  a  questkm  lrit&  succeeding  heirs  of 
entail.  And  Stirling  t>.  Walkef,  20(li  I^b<  1821}  FdC4 
Coll.  %  and  Sir  M.  Mdcoim  «^i  Bardner,  19th  June  18291 
Shcvoi  and  Duniop*s  Cases.  In  Stirling  t^#  Walker,  a  proi* 
liibtdon  **  to  dispone,  **  was  held  to  strfte  at  a  lease  foif 
thirty*one  years ;  and  hi  1^  M.  Malcoim^s  case,  a  similar 
prohibldon  was  admitted,  without  argument,  to  strike  at  tt 
lease  for  forty  years.  A  Contrary  dedsion  had  been  pro** 
nouneed  m  the  ca«es  of  Elliot  v*  Pottil,  lOth  Match:  1814* 
FaC.  ColLi  Macdowril  v.  Hamilton,  3d  March  1815, 
Fac.  CcAl.  $  but  the  decision  in  the  former  ot  those  cases 
was  reversed  on  appeal^  and  the  authority  of  the  hitter  h 
entirely  destroyed  by  the  recognition  of  an  opposite  d<oc^ 
trine  in  the  Queensberry  cases,  in  Effiot  d.  Potts,  as  de* 
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Should  the  coaditions  of  the  ehts^il  be  too 
rigidly  expressed,  in  regard  to  the  power  of 


cided  in  the  House  of  Lords ;  and  in  the  posteripr  cases  in 
the  Court  of  Session,  above  cited. 

Where  a  lease  had  been  granted  by  an  heir  of  entail  in 
possession  fQr  a  longer  period  of  endurance  than  the  entail 
permitted,  it  was  questioned  whether  such  a  lease  fell  alto- 
gether on  a  challenge  by  th^  succeeding  heir,  as  being  iij- 
tra  vires  of  the  granter ;  or  whether  it  was  not  to  be  deem- 
ed a  valid  lease  for  a  period  authorized  by  the  entail,  ^nd 
reducible  as  to  the  eji^ss  only.  After  advising  memorials 
in  that  case,  the  Court  reduclgd  the  lease  in  toto  ;  Baroness 
Mordajant  v.  Innes,  9tfa  March  1819.  Fac.  Coll,;  affirmed 
on  'appeal.  See  dko  Duke  of  Gordon  v.  Innes,  22d  Nov. 
1822;  Shaw  anel  Dunlops  Casfis.  But  in  that  case^  th^ 
lea^e  was  of  an  unusual  description,  amounting  to  a  sort  of 
alienation  of  the  proprietorship  of  tlie  estate ;  and  it  rq^ther 
appears  to  have  been  the  opinion  of  the  Judges  in  the 
Court  of  Session,  thi^t  had  the  lease  been  objectionable  on 
account  of  its  enduranpe  merely,  they  would  have  held  it 
a  good  lease  for  such  a  period  of  duration  as  was  not  atruck 
at  by  tbe  entail^  or  as  might  not  have  been  considered  too 
long  for  a  fair  act  of  administration.  That  precise  point, 
hovirever,  not  having  occurred  in  Baroness  Mordaunt's  case» 
it  cajino^  be  regarded  as  having  bqen  determin^^  hy  that  deci- 
sion. And  in  the  case  of  the  Earl  of  Wemyss  and  the  Duke  of 
Queensberry*s  ^ecutorsv.  Murray,  12th  June  18^2,  Shatvs 
CaseSy  where  a  question  of  this  kind  was  provided  for  by  anti- 
cipatipn,  by  a  clause  in  the  lease;  lyhich  if  as  granted  for  SI 
years,  '^  or  if  that  should  be  held  too  long,  for  ^9,  or  27, 
**  or  25>  or  21  years,  whichever  of  those  periods  should  be 
*^  sustained  by  the  Court  of  Session  or  House  of  Lords.  *' 
The  Court,  after  a  remit  from  the  House  of  Lords,  and  a 

VOL.  1.  I 


130     TEMPORARY  RIGHl^— UrEREKTER. 

granting  leases^  the  Act  10  Geo.  III.  c.  51, 
pennits  an  heir  of  entail  to  grant  leases  for  a- 
ny  number  of  years,  not  exceeding  31,  or  for 
14  years  and  one  existing  life ;  or  for  two  ex- 
isting lives,  provided,  that  in  leases  for  two 
lives,  the  tenant  shall  be  takea  bound  to  en- 
close  one  third  of  the  lands  in  ,10  years,  two 


hearing  in  presence,  sustained  the  lease  for  the  restricted 
endurance  of  21  years.  In  the  case  of  Sir  M.  Malcolm, 
19th  June  1823,  supra  cit.  one  of  the  points  was,  whether 
a  lease  ultra  vires  of  an  heir  of  entail  could  be  held  valid  to 
any  extent.  In  that  case  the  lease  was  reduced  in  Mo  ; 
but  it  was  subject  to  other  and  more  forinidable  objections. 
'  See  farther  as  to  the  powers  of  heirs  of  entail  in  letting 
leaste.  Sandford  on  Entails^  pp.  161-226;  and  BdCs  Com. 
Vol.  Lp.  52  and  p.  54?.     ^th  Edit. 

As  to  the  effect  of  leases  granted  in  virtue  of  powers 
conferred  by  the  entail,  the  rule  seems  to  be,  that  provided 
the  heir  in  possession  complies  with  the  terms  of  the  en- 
tail, the  lease  will  be  unobjectionable,  although  granted  in 
consideration  of  a  grassum  or  price  paid  to  the  lessor  or 
his  representatives.  See  Wellwood  v.  Wellwood's  Trustees, 
'12th  Nov.  1823.  Shaxn  and  Dunlops  CaseSf  where  a  lease 
for  999  years,  and  for  a  grassum  of  12,000/.,  was  held, 
both  in  the  Court  of  Session  and  in  the  House  of  Lords,  to 
be  effectual  against  the  granter  and  the  substitute  heirs  of 
entail ;  the  lessor  in  granting  the  lease  having  complied 
with  the  requisites  of  the  entail :  and  notv^ithstanding  the 
decision  in  Denham  of  Westshlels'  case,  (Mor.  p.  15512), 
it  was  held,  that  the  lessor  was  not  bpund  to  communicate 
the  benefits  of  the  grassum  to  the  substitute  heirs  of  en- 
tail. But  see,  on  the  other  hand,  the  Duke  of  Hamilton 
V.  Scott  Waring,  supra  cit. 
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thirds  in  20  years,  and  the  whole  in  30  years ; 
and,  in  leases  for  any  term  of  years,  exceeding 
19,  to  enclose  one  third  of  the  land  hefore  the 
expiration  of  one  third  of  the  time ;  two  thirds 
of  the  laiid  hefore  the  expiration  of  two  thirds ; 
and  the  whole  before  the  expiration  of  the 
time  of  such  lease ;  no^  enclosure  ta  compre- 
hend more  than  40  acres,  (unless  >  the  land  be 
unsuitable  for  culture  by  the  plough),  and  the 
fences  to  be  kept,  and  left  in  good  repair,  by 

the  tenant.  ** 

.  These  observations  exha^ust  the  cases  of  li- 
mitations .  and  disqualifications,  aflfecting  the 
right  of  ^  lessor,  whose  title  is  apparently  com* 
plete.  The  next  division  comprehends  the 
powers  possessed  by  those  holding  a  temporary 
right  only, 

III.  When  the  eight  of  i?he  ^ranter  is  of 
A  temporary  nature  only.  ''  . 

1.  As  that  of  a  Liferenter. 

The  right  of  liferent  may  be  either  actual 

'         ■    ■         ■  ■ ,  I        .  1  , 1 .  Ill      ■     I,    I, 

^  Where  however  the  requisites  of  this  statute  have  not 
been  complied  with,  the  expense  of  improvements,  however 
great,  i^^ill  not  create  a  debt  against  the  succeeding  heir  of 
^ntail  or  the  entailed  estate ;  See  the  case  of  Todd.  v.  Mon- 
criefiP,  &c.  Hth  January  1 823.  Shaxay  and  DunlopU  Cases, 
Suprdf  p,  80,  and  other  cases  there  cited. 

i2 
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Of  oootingenti  1.  Where  there  is  an  actual 
ri^t  of  liferent,  it  is  necessary,  in  order  to  en- 
able the  liferenter  to  grant  a  lease  for  years, 
that  he  haye  the  concurrence  of  the  fiar ;  and 
then  the  two,  for  their  respective  rights  of  fee 
and  liferent,  may  give  a  ,Iea$e  for  a  term  of 
years.  "Without  the  concurrence  of  the  fiar, 
the  right  of  the  liferents  entitles  him  to  grant 
a  lease  to  endure  for  his^  own  lifetime  only, 
unless  it  should  happen  that,  by  the  deed  con- 
stituting the  liferent,  a  power  is  given  to  the 
liferenter  to  let  leases  for  years ;  which,  if  It 
were  properly  guarded  aqd  fairly  exercised, 
might  be  a  v^ry  beneficial  regulation.  2.  The 
contingent  right  of  liferent  is  best  illustrated 
by  the  case  of  a  widow  possessed  of  a  locality ; 
and  there  it  has  been  shown,  that  her  right 
may  be  circumscribed  by  the  exercise  of  the 
fiai^s  power  previous  to  the  opening  of  the 
liferent*  * 


*  The  genefil  rule  of  lanr  being  that  a  Kferenter  enjoys 
bis  right  saha  rei  ttAstaniiaf  it  may  be  proper  to  remark 
here,  that  he  cannot  grant  leasea  of  the  coal,  freestone, 
Umeatone,  or  other  mmerab  in  the  liferented  lands.  See 
fltirir*8  Intt.  B.  III.  tit.  iiL  j  74.  Ersk.  Inst.  B.  11.  tit.  ix. 
f  fff.  See  also  the  opinions  of  the  Judges  in  Waddell  vw 
Waddell,  91st  January  1812.  Eac.  ColL;  a  case  which  it- 
totratea  both  the  rule  anii  the  exception. 
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•    i.  Cfa  Tenant. 

The  tenant,  though  his  right  be  of  a  temtk). 
rary  nature,  has,  in  certain  cases,  a  power  of 
subsetting,  as  it  is  called ;  but^  this  is  a  power 
which  will  be  more  properly  considered  in 
treating  of  the  destination  of  the  leade,  and  the 
powers  of  the  tenant. 


IV«  WufiRS   THE  CRAKTlSA  ACTS  Bt  MXBGAT&D 

POWSRS. 


1.  jtis  a  Tutor. 

The  office  of  tutory  is  intended  to  supply 
the  want  of  capacity  in  the  pupil,  and  confers 
upon  the  tutor  Ae  right  to  administer  the  af- 
fairs  of  the  pupil,  during  his  pupillarity.  It 
might  hence  be  inferred^  that  a  tutor,  as  ad^ 
ministrator,  shbuU  be  entitled  to  grant  a  lease 
of  ordinary  endurance ;  but  a  different  prin-^ 
ciple  has  been  applied,  and  the  powers  of  a 
tutor  in  thi^  respect  are  limited  by  the  endur-* 
ance  of  his  office,  according  to  the  maxim,  Be^ 
golutojure  danUs^  resokitur  jus  occipienHs*  On 
this  principle  apparently,  in  a  case  wnere  )i 
tutor  bad  been  removed  on  account  of  his  fail-- 
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ure  to  make  up  a  tutorial  inventory,  the  leases 
of  the  pupil's  lands  which  he  had  granted  were 
declared  void,  and  the  tenants  decerned  to  re- 
move at  the  Whitsunday  ensuing/  Leases, 
therefore,  granted  by  tutors,  can  endure  no 
longer  than  while  they  hold  the  office. 
'  .Cases,  however,  may  occur,  where  it  is  ne- 
cessary for  the  interest  of  the  pupil,  that  a 
lease  should  be  let  for  a  longer  period  than  the 
endurance  of  the  tutory  ;  and  where  this  is  the 
case,  the  Court  of  Session,  upon  an  action 
being  brought,  to  which  all  having  interest  are 
made  parties,  will  authorize  the  lease,  if  the  ne- 
cessity of  the  case  be  apparent.  But  a  summary 
application  for  this  purpose  is  incompetent. ' 


2.  As  a  Factor  or  Commissioner. 

-  A  proprietor  may  conf^  a  power  on  a  factor 
or  commissioner  to  grant  leases,  and  where  that 
is  done,  the  terms  of  the  commission  will  be 
the  measure  of  the  power.  It  is  usual  to  give 
a  power  to  a  factor,  of  outputting  and  in- 
putting tenants  :  but  this  does  not  seem  to  be 
a  sufficient  authority  to  entitle  the  factor  to 

f  Lothian  v.  Somervile,  25th  January  1724<.  Edgar's 
Coil.     Mor.  p.  16337. 

^  Hallows,  pe;titioner,  1st  March  1794?.  Fac.  Coll.  Mor. 
p..  14981. 
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grant  leases  for  years.  Where  a  power  of  this 
kind  is  given,  the  duration  and  ^  nature  of  the 
leases  to  be  granted  in  exercise  of  the  power, 
ought  if  possible  to  be  expressed.* 

A  judicial  factor  has  a  power  of  letting  the 
lands  for  one  year  only ;  but  he  should  do  so 
by  public  roup,  and  not  below  the  former  rent: 
Where  the  former  rent  cannot  be  got,  Jie  ought 
to  apply  to  the  Court  for  a  warrant,  to  let  the 
lands  at  a  lower  rent.  *  These  wfurants  given 
by  the  Court,  never  extend  beyond  the  year, 
unless  where  the  case  is  attended  with  very  un^ 
common  circumstances^ 

In  one  case,  an  application  was  made  to  the 
Court,  for  the  renewal  of  a  lease  fox.SO  years,, 
on  condition  of  the  tenant's  proceeding  with  a 
certain  plan  of  improvement.  To  this  appli- 
cation, the  apparent  heir,  as  well  as  several  of 
the  creditors  consented,  and  non  of  theip  op* 
posed  it.    The  Court  so  far  approved  of  the 


■^  Leases  granted  by  commissioners  or  factors  in  the  due 
exercise  of  powers  so  conferred,  will  be  effectual  for  the  sti- 
pulated period,  although  the  landlord,  during  the  currency 
of  the  lease,  should  recal  the  commission.  Where  the 
power  to  let  leases  is  given  to  the  commissioner  in  general 
terms,  it  will  be  understood,  to  authorize  him  to  grant  leases 
not  exceeding  the  ordinary  period  of  endurance ;  Ersk.  B. 
11.  tit.  6.  f  21. 

*  Shaw,  petitioner^  19th  June  1750,  Kilk.  voce  Factori 
No,  9.    Mor.  p.  4070. 
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v>' 


application^  as  to  remit  the  petition  to  the  Jjor d 
Ordinary,  to  inquire  into  the  facts  set  forth, 
which  wa^  in  some  degree  a  decision  on  the  re- 
levancy. ^  But  now,  that  a  judicial  sale  may 
take  plaod  before  the  Ranking,  there  can  be 
much  less  reason  for  such  an  application,  and 
in  all  probability,  it  would  be  rejected.    . 

The  duty  of  the  Court  is  to  presferve  the  e- 
itate  to  the  creditors,  and  to  have  it  sold  to  the 
best  advantage ;  and  this  is  more  likely  to  be 
done,  by  letting  it  firom  year  to  year,  and  leav-^ 
ing  the  whole  open  for  the  immediate  entry  of 
the  purchaser.  If  any  case  can  justify  the  in- 
terference of  the  Court,  the  following  seetns 
such  a  one :  A  prbprietor  of  mines  surrender, 
ed  his  estate  to  his  creditors ;  it  was  seques- 
trated, and  a  factor  appointed.  But  it  was 
fouhd,  that  the  mines  could  not  properly  be 
wrought  under  the  direction  of  the  factor,  and 
th^y  were  deserted.  An  offer  Was  then  made  by 
fill  English  Company,  for  a  lease  of  the  mines  for 
30  years.  None  of  the  creditors  opposed  this 
measure,  but  the  Court  refused  their  authority, 
on  the  ground  of  their  want  of  power.  It  is 
stated,  that^  on  the  general  point,  the  Court 
thought  they  had  no  power  to  authorize  the 
grantijttg  of  leases  for  a  longer  period  than 


k  Ctfitrfieldi  petilionery  19th  December  1758.     li|or.  p^ 
14346. 
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would  be  sufficieht  to  bring  the  estate  to  sale ; 
aid,  in  r&gai*d  to  mines^  they  had  stiU  greater 
doubts  of  their  power,  as  a  lease  of  mines  had 
the  effect  of  exhausting  the  property  ;  so  that 
what  was  in  form  only  a  lease,  might,  in  effect^ 
be  a  sale :  And  the  applicatioti  being  renewed, 
it  was  again  rejected^  though  with  regret.  * 

Th^s t  observations  include  most  of  the  cas^ 
respecting  the  power  of  the  granter  of  a  lease, 
^nd  it  remains  only  to  bring  the  whofe  iuto  one 
view, 

1.  Where  a  proprietor  is  uninfefti  the  tenant 
is  exposed  to  the  claims  of  those  who  may  ap^ 
pear  with  a  preferable  feudal  title  to  the  lands, 
and  who,  in  virtue  of  such  title,  may  reduce 
the  tack. 

g.  Where  the  proprietor  is  infeft,  the  tack 
will  bfe  granted  by  the  person  feudally  vested 
in  the  lands  ;  whet'e  the  right  is  in  heits-por- 
tioners^  by  the  whole ;  when  in  a  wife,  by  hef , 
with  coasent  of  her  husband ;  when  the  pro- 
prietor is  a  minor,  by  him,  with  consent  of  his 
curators. 

3.  Securities  for  debt  create  no  disability  to 
grant  leases. 

*  Earl  of  G^illowaj  aind  Others,  petiti6ner8,  ISlh  Jitne 
1747-  Kilk.  voce  Jaris4iptioii  of  the  Lor4s  of  Session,  No. 
7.    Mor  p.  7438. 
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4.  Disabilities  are  created,  1,  By  the  litigio- 
sity  of  adjudication  and  inhibition.  2.  By  the 
sequestratiqfi  of  the  estate  in  a  process  of 
Ranking  and  Sale.  3.  By  the  ranking  and  sale 
itself,  in  regard  to  extraordinary  acts  of  admi- 
nistration. 4.  By  the  law  of  deathbed,  in  re- 
gard to  extraordinary  acts  oF  administration. 
5.  By  an  entail,  in  so  far  as  regards  the  man- 
sion-house, for  any  period  exceeding  the  life 
of  the  granter ;  and  as  to  the  rest  of  the  estate, 
by  the  limitations  of  the  deed  of  entai^  and 
the  principles  of  fair  administration,  as  esta- 
blished in  the  recent  decisions  in  the  Queens- 
berry  Cases.  > 

5.  When  the  granter  is  a  liferenter  only,  a 
lease  by  him  without  consent  of  the  fiar  can 
endure  no  longer  than  for  his  own  life. . 

6.  When  the  granter  acts  by  delegated  powers, 
he  must,  in  the  common  case,  be  regulated  by 
the  terms  of  his  commission ;  and  the  lease 
granted  by  a  tutor,  expires  with  his  tutory. 


•  « 


SECT.  II. 


THE  DISPOSITIVE  CLAUSE  OF  THE  LEASE. 

That  part  of  the  lease  which  has  been  deno- 
minated the  dispositive  clause,  expresses  the 
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Xiature  and  extent  of  the  right  given  by,  the 
landlord  to  the  tenant.  "^  It  is  in  thii  clause 
that  any  reservation  in  favour  of  the  landlord 
is  inserted  ;  that  the  tenant's  successors  in  the 
lease  are  appointed  ;  and  restraints  imposed  on 
his  power  of  subsetting  and  assigning.  In  this 
respect,  the  English  differs  considerably  from 
the  Scotish  lease ;  for,  in  the  fonner,  instead 
of  expressing  the  nature  of  the  tenant's  right, 
by  letting  \he  lands  to  him,  and  to  his  heii's, 
excluding  or  admitting  assignees  and  sub-te- 
nants, there  is  first,  what  is  termed  the  demise, 
in  which,  in  all  cases,' the  same  form  of  words 
is  used.  The  lease  bears,  that  the  landlord, 
hath  demised,  granted,  and  to  feu-farm  let 
and  set  unto  A  B  all,  &c.  Then,  after  the 
description  of  the  farm,  or  the  parcels,  as  it 
is  termed,  follows  the  habendum,  in  which  is 
expressed  the  nature  of  the  tenant's  right : 

°*  It  is  CONTRACTED,  AOKEBD,  and  ENDED,  between  A, 
heritable  proprietor  of  the  subjects  after-mentioned,  om 
THE  ONE  PART,  and  B,  ON  THE  OTHER  PART,  in  manner 
after-written,  that  is  to  say,  the  said  A  has  let,  and, 
in  consideration  of  the  tack-duty  after- mentioned,  hereby 
SETS,  and  in  tack  and  assedation,  lets  to  the  said  B^  and 
his  heirs,  all  and  whole  ;  (here  the  subject  is  described  J 
and  that  for  the  space  of  nineteen  years,  from  and  afler 
his  entry  thereto,  which  is  hereby  declared  to  commence  at 
the  terms,  (here  the  term  of  entry  will  be  expressed)  ^  and, 
from  thenceforward,  to  be  peaceably  possessed  by  the  said 
B,  and  his  fdresaids,  during  the  whole  foresaid  space. 


i 
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•*  To  HAVE,  and  to  hold,  the  said  messuage  or 
"  tenement,  &c.  &c. ;  uiito  the  said  A  B  his 
'*  executors,  administrators,  and  assigns,  from 
'*  the  25th  day  of  IVtirch,  now  next  ensuing, 
"  for  and  during  the  full  time  and  term  of  14 
"  years  then  next  ensuing.  "  This  is  followed 
by  the  Reddendum ;  and  then,  in  an  aftet*  part 
pf  the  tease,  the  condition  is  inserted,  by  which 
the  tenant  becomes  bound  to  pay  the  rent,  &c, 
specified  in  the  Reddendum.  Th^e  appears 
here  the  union  of  the  charter  and  contract ; 
and,  although  the  Scotish  lease,  as  well  as  the 
English  one,  was  antiently  in  the  form  of  a 
charter,  by  which  the  granter  expressed  the 
nature  of  the  tenant's  right,  and  the  rent  which 
was  to  be  paid  by  him,  yet  the  change  'seems 
to  be  more  complete  in  the  Scotish  lease,  which 
has  now  assumed  the  form  of  a  mutual  con* 

tract. 

The  dispositive  clause,  in  the  Scotish  lease, 
is  a  conveyance  of  the  temporary  use  of  the 
subject  by  the  proprietor ;  while  the  obligation 
by  the  tenant  to  pay  the  rent,  is  contained  in 
that  part  of  the  deed,  where  the  obligations  on 
the  tenant  are  expressed ;  and  this  arrangement 
is  both  more  simple  and  more  consistent  with 
the  nature  of  the  modem  lease. 

This  clause  contains,^  1.  The  consideration, 
pr  tlxe  inductive  cause  of  the  lease ;  2.  The 
destination  of  the  lease ;  3.  The  description  of 
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the  subjects ;   aod  4.  The  endurance  of  the 
lease. 

1.  TA<?  Consideration. 

The  con9i4eration,  or  the  inductive  cause  of 
the  lease,  is,  in  general,  the  rent  payable  by 
the  tenant ;  in  which  case,  it  is  very  slightly 
mentioned,  as  appears  from  the  example  of  the 
dispositive- clause  in  the  note.  But  it  is  more 
carefully  e:^pressed  when  there  is  a  grassum.  * 

"Where  the  grassum  is  to  be  paid  at  a  future 
term,  the  prestation  on  the  tenant's  part  will 
be  made  to  contain  a  bond  or  obligation  for 
the  payment  j  andj  in  this  part  of  the  lease 
that  obligation  will  be  referred  to.  ? 

• 

*  **  The  said  A,  in  considbration  of  the  rent,  and  o- 
<<  ther  preatationsy  for  which  the  said  B  hereby  becomes 
**  bound  ;  and,  in  consideration  of  a  grassum  of 
*'  L.  Sterling,  instantly  paid  to  the  said  A,  of  which 
**  he  hereby  acknowledges  the  receipt,  and  discharges  the 
**  said  B  and  his  heirs  and  successors,  has  let.  " 

^  *^  That  is  to  sat,  the  said  A  has  set,  and,  for  pay- 
*'  ment  of  the  grassum,  and  of.  the  yearly  tack  duties  un- 
*^  derwritten,  lets  to  the  said  B.  *'  The  obligation  on  the 
tenant,  in  this  case,  will  be  thus  expressed :  **  For  which 
*^  CAUSES,  and,  on  the  other  part,  the  said  B  binds  and 
**  OBLIGES  himself,  his  heirs,  executors,  and  successors, 
«  not  only  to  content  and  pat  to  the  said  A,  his  heirs 
*' and  assignees,  the  sum  of  L.  sterling  of  oras- 
**  SUM,  or  entr^  money,  and  that,  between  and  the 
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The  examples  in  the  notes  show  the  ordi- 
nary form  of  expressing  this  clause.  But  the 
lease  may  require  a  narrative,  explaining  the 
powers  of  the  granter,  and  the  reasons  for  en- 
tering into  the  transaction.  It  is  in  this  part 
of  the  lease  tljat  such  a  narrative  is  introduc- 
ed, immediately  after  the  words  "  That  is  to 
"  SAY,"  the  said  parties  considering,  &c.  The 
narrative  should  contain  such  parts  only  of  the 
deeds  referred  to  as  are  necessary  for  explain- 
ing the  nature  of  the  transaction,  with  a  short 
and  distinct  account  of  the  reasons  for  execut- 
ing the  deed. 

2.  Destination  of  the  Lease. 

The  question,  to  whom  a  lease  may  be 
granted,  is  necessarily  connected  with  this 
clause  in  the  lease,  and  at  the  same  time  the 
terms  used  in  this  part  of  the  deed — ^the  te- 
nant's right  to  name  an  heir — ^and  his  power  of 
disposal  of  the  lease — will  be  considered. 

1.  To  wfioma  lease  may  he  granted. — ^The  ge- 
neral rule  is,  that  a  lease  may  be  granted  to 


^^  day  of  next,  with  a  fifth  part  more  of  penalty,  in 

<<  case  of  failure,  and  the  interest  of  the  said  grassum  there- 
f '  after,  during  the  not-payment  thereof ;  but  also,  to 
<<  content  and  pay  to  the  said  A  and  his  foresaids, ''  &c. 
Then  the  rent  is  expressed  in  common  form. 
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any  one  who  is  legally  capable  of  adhibiting 
consent,  or  of  entering  into  a  contract.  In 
regard  to  a  minor  pubes^  it  may  be  observed, 
that  when  the  minor  has  curators,  the  lease 
will  not  be  effectual,  if  entered  into  without 
their  concurrence. '  But  where  a  minor  has 
no  curators,  it  would  rather  appear,  that  he  may 
legally  enter  into  a  lease,  subject  always  to  the 
risk  of  reduction  on  the  head  of  minority  and 
lesion — a  danger  from  which  even  the  concur- 
rence of  curators  will  not  exempt  those  dealing 
with  minors.  The  iaw  of  Scotland  permits  a 
minor  to  engage  in  business,  and  to  undertake 
those  obligations  which  are  connected  with  his 
employment ;  and  there  seems  to  be  no  good 
reason  for  excepting  from  this  rule  the  business 
^of  a  farmer.  At  the  same  time,  this  is  a  ques- 
tion deserving  of  some  consideration  on  the 
part  of  the  landlord ;  and  where  a  cautioner  is 
to  be  interposed  in  such  a  case,  it  will  be  best 
done  by  his  assuming  the  character  of  trustee 
for  the  minor  tenant  during  his  minority,  and 
until  he  shall  have  ratified  the  agreement.  "* 

p  Seton  against  the  Laird  of  Caskieben,  2l8t  March 
.1622.  Mor.  p.  8939.  In  this  case  it  was  found,  ^*  That  a 
'*  tack,  accepted  by  a  minor,  without  consent  of  his  cura- 
*^  tors,  was  as  null  as  if  he  had  alienated  without  the  con- 
"  sent  of  his  curators. " 

'  Ersk.  B.  I.  tit.  7.  §  S3,  et  seq.  See  Ivory  s  Edition^ 
Note,  228. 


144       BlSPOSItlVB  CLAWE-i-DBSTINATlON. 

It  is  proper  to  mention  here  an  objection^ 
ivhich  would  now  be  disregarded,  founded  on 
the  Act  1703,  c,  7, '  which  prohibits  a  butcher 
from  taking  in  lease,  or  otherwise,  above  an  a- 
cre  for  the  purpose  of  grazing  cattle.  This 
Act  was  probably  meant  to  prevent  monopolies. 
But,  there  is  little  evidence  of  its  having  been 
attended  to  in  the  decisions  of  the  Court ;  and, 
in  the  practice  of  the  country,  it  has  been  long 
disregarded.  In  the  only  case  in  which  the 
Act  appears  to  have  been  founded  upon,  the 

'  "  Act  duchargwg  Butchers  to  be  graziers, 

<<  Our  Sovereign  Lady,  with  advice,  &€.  does  hereby  prohi- 
bil  and  discharge  all  batchers  or  fleshers,  to  take,  brook,  or 
posseas,  either  by  themselves^  or  any  others  for  their  use  and 
behoof,  directly  or  indirectly,  any  parks,  inolosures,  or  any 
other  lands  whatsomever,  less  or  m^ore,  exceeding  one  acre, 
under  the  penalty  of  L.lOO  Scots,  for  each  time  they  con- 
traveen  ;  and  also,  to  forfeit  the  whole  nolt  and  sheep  that 
shall  be  found  in  the  said  parks,  inclosures,  and  grazings, 
belonging  to  tliem,  the  one  half  thereof  to  be  employed  for 
her  Majesty's  use,  and  the  other  hi^lf  to  the  informer.  And 
further,  does  hereby  declare  the  contraveener  to  lose  his 
freedom  as  a  burgess,  in  all  the  burghs  of  this  kingdom. 
And  likewise  declares  all  tacks  already  made,  or  to  be 
made,  with  any  butcher  or  flesher,  or  for  their  behoof,  a- 
nent  the  set  or  farm  of  all  parks,  inclosures,  and  other 
knds  whatsomever,  exceeding  an  acre,  to  each  butcher  or 
fiesher,  (unless  the  samen  be  tilled  and  sowen  with  corns 
yearly)  to  terminate,  and  be  void  and  null,  after  the  t^rm 
of  Whitsuxiday  next  to  come,  "  &c. 


question  arose  from  a  butcher's  possessing,  tin-* 

der  a  wadset,  land  for  the  purpose  of  grazing* 

But  the  Court  held,  "  That  the  Act  of  Parlia- 
ment,  discharging    butchers  to  be  graziers^ 

concerned  only  tacksmen  grazier? ; "  and,  there- 
fore, refused  to  sustain  action  against  the  but- 
cher/ 

.  2.  TJie  terms  qf  this  part  of  the  feo^e.— Under 
this  head,  the  different  situations  of  the  te-> 
nant,  to  whotn  a  lease  may  be  granted,  will  be 
considered. 

1.  Where  the  lease  is  granted  to  a  single  tenant4 
— A  lease  may  be  granted  to  a  person  without 
any  mention  of  heirs ;  and  the  efiect  which 
has  been  given,  to  sucb  a  lease  has  varied  con^ 
siderably.  Antiently,  it  received  a  very  strict 
interpretation ;  and,  in  a  country  torn  by  it^ 
testine  broils  and  family  feuds,  a  deed  which 
might  have  the  efiect  of  admitting  an  enemy 
amongst  the  landlord's  friends  and  followers, 
required  to  be  so  interpreted*  Hence,  of  0I4, 
when  a  lease  did  not  nierttion  heiiis,  they  were 
held  to  be  excluded.  * 


-i-r- 


'  Andrew  and  Donald  Mailice  v.  Ogihie,  Sd  February 
170S.  Forbes.  Mor.  2019.  In  the  case  of  the  Magi- 
strates V.  (he  Fleshers  of  Edinburgh,  18th  Dec.  1799.  Fac^ 
Coll.  Mar.  App.  Burgh  Rot/al,  No.  6,  it  was  the  opinic^ 
of  the  Court  that  this  statute  is  in  desuetude. 

'  Little  V.  the  Laird  of  Linton,  23d  June  1579.    ColviL 

Mor. 

VOL.  I.  K 


! 
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The  contract  of  lease  is  now,  however,  in^ 
terpreted  by  the  same  rules  which,  are  appliQa-* 
ble  to  other  contracts— *A  right  which  is  to  en-* 
dure  for  a  certain  number  of  years,  necessarily 
on  the  death  of  the  first  holder,  descends  to 
his  heirs,  until  the  stipulated  period  be  com- 
pleted. Even,  in  the  case  of  a  lease  of  a  salt- 
pan for  15  years,  the  Court  altered  the  judg- 
ment of  an  infefrior  court,  finding,  thart  the 
heir  (there  being  no  mention  of  heirs  in  the 
lease)  must  remove  before  the  expiration  of  the 
15  years.  *  The  rule  has  therefore  been  now 
long  settled,  that  a  lease,  for  a  term  of  years, 
without  any  mention  of  heirs,  on  the  death  of 
the  tenant,  descends  to  his  heir. 

2.'  When  the  lease  is  granted  to  joint  tenants.-^ 
In  judging  of  the  rights  of  a  joint  tenant,  the 
same  rules  which  apply  to  a  conjunct  right  to 
a  land  estate  will  not  be  followed.  Where  a 
lease  is  given  to  B  and  C,  and  to  their  heirs, 
each  has  an  equal  interest  in  the  lease ;  and  on 
the  death  of  one,  his  interest  will  not  accrue 
to  the  survivor,  but  will  descend  to  his  own 
heirs.    In  a  lease  of  this  kind,  the  rent  is  pay- 


Mor.  p.  10S19.    The  Laird  of  Drum  v.  Niven,  1 1th  No- 
tember  1609.    Haddington.    Mor.  p.  10S20. 

"  Thomson  v*  Watson,  28th  November  1750.    Kilk.  voce 
Tack.    No.  10.    Mor.  p.  103S7. 
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able  by  the  teng.nts,  jointly  and  severally,  unless 
it  be  otherwise  expressed  in  the  lease.  * 

A  lease  granted  to  two  persons  and  the 
longest  liver  and  their  heirs,  divides  equally 
between  them,  during  their  joint  lives,  and  ac- 
crues to  the  survivor,  ^    The  right  constituted  1 
by  a  lease  of  this  kind  seems  to  differ  from  ] 

*  Brown  v.  Patenon,  18th  February  ITM.  Fount.  Vol. 
II.  p.  224.  Mor.  p.  14629.  In  this  caie,  the  landlord 
pursaed  the  heir  of  one  of  tvro  tenants,  who  had  possessed, 
on  tacit  relocation,  for  the  whole  rent.  The  heir  argued, 
that,  by  the  original  clause,  they  were  jointly  bound,  yet, 
by  the  relocation,  and  by  a  separate  possession  of  one  half 
of  the  farm,  the  heir  ought  to  be  liable  in  no  more  than  one 
]ialf  of  the  rent,  corresppnding  to  the  part  of  the  farm  which 
he  possessed.  The  Lords  thought,  that,  in  equity,  the  heir 
was  free ;  but,  seeing  that  the  tack  was  set  to  them  both» 
jTTo  indivisOf  without  distingubhing  their  shares  of  the  pos- 
session, the  obligation  was  indivisible,  and  continued,  dur- 
ing the  years  of  their  possession,  per  iacUam  rdocation^nu 
8ee  also  on  this  subject  the  case  of  Dickson  v.  Dickson,  10th 
July  1821,  and  8th  July  1823.     Shaw  andDunlcp's  Cases. 

y  Lidderdale,  22d  June  1627.  Mor.  p.  4247.  A  tack 
being  set  of  the  lands,  &c.  to  the  pursuer's  father,  and  to 
the  pursuer  himself,  and  longest  liver  of  them  two,  and 
their  heirs ;  the  Lords  found,  that  the  father  and  son  were 
conjunct  and  equally  tacksmen ;  and  that  the  benefit  of  the 
lands  therein  contained  should  divide  equfdly  betvireen  them, 
so  long  as  they  were  both  alive ;  and  after  the  death  of  any 
of  them,  the  whole  right  thereof  pertained  to  the  survivor, 
being  set  to  the  father  and  son,  and  to  the  longest  liver  of 
them  two,  and  their  heirs. 

K  2 
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that  which  would  be  vested  in  two  feuars, 
whose  rights  are,  constituted  by  the  same  form 
of  expressicoi.  During  the  lives  of  the  joint 
tenants,  there  will  be  a  species  of  liferent  right 
only,  enjoyed  by  them ;  so  that,  were  one  of 
them  to  assign  or  dispose  of  his  share  of  the 
lease,  and  to  predec^Etse  the  other,  the  right 
of  the  assignee  would  terminate  with  the  life 
of  the  cedent,  and  the  lease  would  belong  solely 
to  the  survivor ;  whereas,  under  a  feu  to  two 
persons^  and  the  longest  liver  and  their  heirs,  any 
one  of  them  would  have  a  power  of  selling  or 
burdening  his  half  of  the  feu,  during  his  life ; 
and  bis  share  would  be  liable  for  his  debts,  af^ 
ter  his  death.  This  distinction  between  the 
two  rights  seems  to^arise  from  the  difference  in 
the  nature  of  the  rights  conveyed  by  a  lease, 
and  those  conferred  by  a  feu  charter.  * 

*  Lord  Boyd  v.  the  King's  Advocate,  ^d  Nov.  174«9. 
Rem.  Dec.  Mor.  p.  4205:  In  this  case,  the  distinction 
above-mentioned  is  well  illiislrated.  The  York  Buildings 
Company  granted  a  lease  in  1743,  of  the  estate  of  Linlith- 
gow, for  t«fo  19  year^  '^  To  William  Earl  of  Kilmarnock, 
.**  his  wife,  and  the  survivor  of  them,  and  the  heirs,  exe- 
**  cutorsy  and  administrators  of  the  survivor. "  The  Earl 
suffered  death  for  his  accession  to  the  rebellion  in  1745 ; 
and  was  survived  by  the  Countess,  and  by  a  spn  of  the 
marriage.  The  crown,  on  the  ground  that  the  Earl  had 
forfeited  the  lease  by  his  rebellion,  m^e  a  daim  for  it,  and 
appearance  was  made  for  Lord  Boyd,  the  son ;  who  con- 
tended, that  the  Countess^  1^  surviving  the  Earl,  was  alone 
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With  regard  to  joint  leases,  it  may  be  ob-^ 
swerved,  that,  although  one  of  two  joint  tenants, 
and  the  landlord,  may  have  signed  the  lease, 
it  is  in  the  power  of  the  parties  to  resile,  unless 
the  other  tenant  shall  also  become  bound.  But 
where  the  landlord  and  one  of  the  tenants,  not 
only  sign  the  lease,  but  where  the  tenant  enters 
into  possession,  that  tenant  will  be  bound  to 
perform  all  that  by  the  lease  was  made  incum* 
bent  on  both  tenants.  This  however,  will  be 
afterwards  more  fully  considered.  * 

3.  ^WJiere  ike  lease  is  granted  to  a  Ccmjpany.'^ 
A  lease  may  be  granted  to  a  Company  ;  but  as 


entitled  to  the  tack.  The  crown  maintained,  that  bj  the 
above  destination,  the  Earl  was  fiar,  and  the  Countess  only 
a  liferenter  in  case  of  her  survivance :  that  it  was  attach- 
able by  his  creditors,  and  therefore  forfeited  by  his  attain* 
der.  The  Court  found,  that  the  right  to  the  lease  was  in 
the  Countess.  It  is  stated,  in  the  report  of  this  case,  that 
Lord  Elchies  was  of  opinion,  that  the  maxim,  that  a  fee 
cauld  not  be  inpenderdef  was  inapplicable  to  this  case,  in  re*- 
spect  that  a  lease,  though  made  real  by  statute^  against 
singular  successors,  is  but  a  personal  contract^  conveying 
no  property  to  the  lessee,  but  only  a  right  of  possessing 
for  a  rent  certain ;  and  that,  for  this  reason,  there  is  no- 
thing in  law  to  bar  a  tack  to  be  granted  to  two  conjunctly^ 
neither  of  whom  has  the  power  of  di$posal,^ithout  the 
consent  of  the  other.  He  further  observed^  that  this  was 
a  different  case  from  a  bond,  where  one  must  have  a  power 
of  taking  payment,  because  the  debtor  must  always  have  a 
power  to  pay, 

•   Vide  infra,  c.  IV. 
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entering  into  a  contract  of  lease  is  not  an  or- 
dinary act  of  administration,  the  deed  ought 
not  to  be  signed  by  the  Company  firm,  but  by 
the  individual  partners.  In  a  lease  to  a  Com- 
pany, the  effect  of  the  dissolution  of  the  Com- 
pany upon  the  lease  ought  to  be  kept  in  view ; 
and  to  prevent  any  question  as  to  the  endui' 
ranee,  it  ought  to  be  expressed  whether  the 
lease  is,  in  that  event,  to  terminate ;  or  whether 
the  surviving  partners  are  to  hlive  a  power  of 
assigning  for  the  remaining  period.  Otherwise 
the  bankruptcy  of  the  Company  may  put  an 
end  to  the  lease.  ^ 

^  Campbell  v.  the  Colder  Iran  Company,  11th  December 
1805;  not  reported,  but  noted  in  Bell's  Commentaries, 
Vol.  I.  p.  62.  (4?tb  edit.)  The  lease  of  an  iron  mine  was 
granted  to  ^*  David  Muschet  of  the  Calder  Iron  Company, 
**  for  himself  and  partners,  excluding  assigness,  legal  or 
f '  voluntary,  and  all  subtenants,  except  with  the  proprietors* 
^<  c»nsent«  '*  The  Calder  Iron  Company  failed ;  and  on 
their  works  being  purchased  by  a  new  Company,  Muschet 
became  bound  to  supply  them  with  iron  ore  from  the  veins 
contained  in  the  lease.  In  an  action  at  the  landlord's  in- 
atsince,  for  having  it  found  that  the  lease  had  been  forfeited, 
ihe  Court  held  the  lease  to  be  at  an  end,  by  the  bank- 
ruptcy of  the  Company ;  and  in  opnsequence  of  the  neces- 
sity of  theii'tasigniDg  to  another,  in  order  to  take  benefit 
under  it,  ifhicb  the  lease  prohibits.  This,  it  was  held, 
would  have  been  the  case  in  an  agricultural  farm,  much 
more,  therefore,  in  thb  instance.  Lord  Meadowbank  had 
difficulty,  from  the  circumstance  that  the  landlord  might 
have  held  I^uschet  bQund  (o  the  eqd  of  the  lease ;  and  i^ 
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4.  Where  the  lease  is  entaikd.^-^A  lease  deep 
not  appear  to  be  the  proper  subject  of  aa  en^ 
tail;  yet  there  was  one  case,  in  which  the 
Court  inclined  to  a  different  opinion.  An  en- 
tail of  certain  leases  had  been  made ;  and  the 
Court  found,  that  the  heir  had  a  right  to  be 
served  heir  of  entail,  so  as  to  prove  bis  titl^ 
to  them.  It  was  observed  from  the  Bench, 
^^  That  leases,  though  none  of  the  objects  of 
*'  the  act  1685*  may  yet  be  settled  by  entail ; 
"  of  which,  however,  few  instances  have  oc- 
**  curred. "  ** 

.  5.  The  tenanfs  power  to  name  an  Atfir,— This 
is  a  question  of  considerable  importance  to  the 
tenant ;  for^  where  a  lease  is  given  to  him  and 
to  his  heirs,  and,  at  the  same  time,  contains  an 
exclusion  of  assignees  and  subtenants,  the  ten« 
ant,  if  under  this  form  of  d^tipation  he  has  no 
power  of  naming  an  heir,  may  find  himsell:*  very 
tmpleasantly  situated.  The  heir-at-r}aw  mf^y 
have  no  inclination  to  follow  his  father's  pror 
fession.^^Or  another  member  of  the  family  may 


19  not  easy  to  fin4  ooe  bound  apd  another  free.    But  spe- 
cialties rendered  it  unnecessary  to  depde  this  point. 

Earl  of  Dattiousie  v.  Lieut*  Maule,  1st  March  17^2, 
Fac  Coll.  Mor.  p.  10963*  As  to  the  effect  of  a  clause 
excluding  assignees  and  subtenants,  considered  as  equiva^ 
lent  to  an  entail  of  the  lease^  in  the  event  of  the  tenant'^ 
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he  much  better  qualified  for  conducting  farm- 
ing operations.— Or  the  succession  m^y  open 
to  heirs-portioners.  There  are,  in  short,  many 
considerations  which  may  render  it  very  much 
the  interest  of  all  parties,  that  the  tenant  should 
enjoy  some  latitude  in  the  choice  of  his  suoces* 
sor  in  the  lease. 

On  the  other  band,  in  judging  of  the  tenant's 
interest  in  a  lease,  though  the  same  considera- 
tions which  formerly  existed  with  regard  to 
the  deketus  personam,  on  the  part  of  the  landlord, 
do  not  now  exist,  they,  no  doubt,  have  given  a 
bias  to  the  opinions  on  this  point ;  and  besides, 
there  are  still  many  circumstances  which  may 
lead  the  landlord  to  prefer  one  tenant  to  an- 
other. One  person  may  possess  skill,  or  capi^ 
tal,  sufficient  to  make  it  a  desirable  object  for 
the  landlord  to  retain  him  as  his  tenant,  while 
another  may  be  so  quarrekome  and  trouble^ 
some  in  bis  temper,  as  to  remler  it  equally  an 
object  with  the  landlord  to  exclude  him  j  ac- 
cordingly, the  express  terms  of  the  leai^  are 
held  to  be  the  conditions  of  the  tenant's  pos- 
session ;  and  possession  to  any  greater  extent^^ 
or  in  any  other  manner,  has  not  been  permit- 
ted. This  construction  is  founded  in  the  na- 
ture of  the  contract  of  lease, 
.  In  a  ease  where  a  tenant  was  prohibited  from 
assigning  or  subsetting,  it  was  found,  that  be 
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could  not,  in  the  form  of  an  assignation,  appoint 

a  person  to  succeed  to  him.  ^ 

•       * '  p  ■   . «  »■  I  ■  I  ■  I      ■ 

4t  XiOrd  Minto  v,  Deuehar,  20th  November  1798.  Mor. 
p.  1^295.  In  this  case^  the  lease  had  been  granted  <'  To 
*^  the  tenant  and  his  heirs,  secluding  assignees  and  sub« 
tenants,  voluntary  or  legal. ''  The  tenant  conveyed  the 
tack  to  his  son  James  in  liferent,  and  after  his  death  to 
George  Deuchar,  his  8on*in«law.  The  tenant  died,  and  was 
succeeded  by  his  son  James,  the  Hferenter  by  destination. 
James  also  died  during  the  currency  of  the  lease,  leaving 
an  infant  daughter,  Mary :  and  a  question  arose  betwoer^ 
the  son-in-law,  Deuchar,  under  the  conveyance,  and  M^ry, 
the  heir-at-law  of  the  original  tenant,  regarding  the  right 
to  the  lease.  The  Court  found  that  the  lease  belonged  to 
the  heif*at-Iaw.  In  pronouncing  this  judgment,  the  ma- 
jority of  the  judges  seemed  to  be  influenced  by  the  neces-* 
sary  exclusion  of  any  person  claiming  under  a  conveyance 
from  the  tenant,  seeing  such  conveyance  was  prohibited : 
and  although  this  was  in  effect  to  deprive  the  tenant  of  the 
power  of  defeating  the  right  of  the  heir-at-law,  and  to  ex- 
pose him  to  all  the  bad  consequences  which  must  follow 
from  such  a  rule,  yet  the  decision  was  pronounced  with  all 
these  consequences  fully  in  view^  they  having  been  very 
strongly  brought  under  the  consideratiop  of  the  Court  by 
some  of  the  Judges.  In  the  subsequent  case  of  Cunning- 
ham and  Grieve,  the  Judges  in  the  minority  (including 
Lord  President  Campbell  and  Lord  Meadowbank)  ex« 
pressed  great  disapprobation  of  the  Judgment  in  Lord 
Minto*s  case. 

Where  a  tack  had  been  granted  to  a  bastard  **  excluding 
'*  his  assignees  and  subtenants, "  the  Court  held  that  <*  the 
**  King  coming  in  place  of  the  tacksman  ob  defectum  harediSf 
*<  could  not  transfer  the  right  to  a  donator  "  ;  Falconer  v. 
Hay,  29th  July  1789,  Mor.  p.  1355. 
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the  order  of  the  House  of  Lojrds,  aisiQtiier  case 
occurred,  in  which  it  was  attempted  to  nuse  a 

ed  as  tenant  to  pay  the  rent  and  receive  discl)arge8,  from 
the  period  of  his  father's  death,  to  Martinmas  1798.    But 
in  March  1799,  an  action  of  removing  was  instituted  against 
him.    The  landlord  alleged,  that  this  action  was  not  raised. 
sooner,  because  his  question  with  Sir  John  Whiteford  pre-^ 
vented  him  from  completing  his  titles,  or  from  knowing  the 
state  of  his  tenants,  and  the  situation  in  which  they  stood ; 
Chat  when  he  came  to  know  the  terms  of  the  lease,  a  com- 
muning took  place  between  him  and  the  tenant  for  a  new 
lease ;  and  that  communing  not  having  had  a  favourable  is- 
sue, the  action  of  removing  was  brought,  and  in  thi^  man- 
ner the  plea  of  homologation  was  answered ;  and  the  ques- 
tion turned  simply  on  this,  whether  in  a  lease  so  expressed, 
it  was  in  the  power  of  the  tenant  to  assign  or  convey  a  right 
that  should  deprive  his  heirs  at  law  of  that  title  which  it 
was  the  object  of  the  lease  to  bestow.    The  landlord  main- 
tained, not  only  that  the  tenant  had  no  such  power,  and, 
therefore,  that  the  second  son  had  no  title  to  the  farm ;  but 
farther,  that  even  the  heir  at  law  had  now  no  title,  for  his 
title  being  made  to  depend  upon  his  being  in  the  natural 
possession  of  the  farm  at  the  expiration  of  Sfi  years,  and  he 
never  having  possessed,  that  the  farm  reverted  to  the  land- 
lord.    Lord  Armadale,  Ordinary,  decerned  in  the  action 
of  removing,  and  this  judgment  was  adhered  to  by  the 
Court.     It  was  (May  15th,  1802,)  a  second  time  brought 
under  review,  when  opinions  were  delivered  to  the  Ibllow- 
ing  effect : — 

On  the  one  hand,  it  was  said,  that,  in  deciding  this  ques- 
tion, it  is  not  so  properly  the  flexibility  of  the  term  heir, 
as  the  comprehensive  nature  of  that  term,  by  which  the 
question  is  affected.  We  derive  the  term  from  the  law  of 
Home,  by  which  an  heir  was  a  person  named  by  the  pro- 
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distmctlon  ia  &vour  of  the  persoa  named  by 
the  teoant,  on  the  ground  that  the  word  eu^e- 

pfietor.  In  adopting  the  terms^  we  have  introduced  the 
principles  also  of  the  Roman  Iwr :  Thus  a  fee  to  heirs  may 
be  given  to  strangers^  and  they  will  be  held  to  be  heirs  by 
de&tanatioB.  The  term  heir,  therefore,  means  heirs  by  no-* 
minfttion,  as  well  as  heifs  at  law.  In  the  case  of  a  lease 
given  to  a  teaadt  and  his  heirs,  it  is  giten  to  the  tenant's 
heir  in  hentage ;  nor  does  the  terni'  heir  add  to  the  right ; 
it  would  be  the  same  whether  the  lease  were  given  to  the 
tenant  simply,  or  to  the  tenant  and  his  heirs ;  and  in  either 
ease,  it  would  go  to  the  tenant's  heir  in  heritage.  Now, 
there  are  two  descriptions  of  heirs,  heirs  at  law,  and  heirs 
by  nomination ;  and  it  is  the  heir  by  nomination  that  stands 
in  the  first  place,  and  is  highest  in  the  consideration  of  the 
law.  A  lease,  therefore,  to  a  tenant  and  his  heirs,  must  go 
to  the  person  whom  the  tenant  shall  name  to  succeed  him 
as  his  heir  in  that  lease,  whether  he  be  a  younger  in  place 
of  an  elder  son,  one  daughter  in  place  of  all  the  daughters 
equally,  or  a  stranger  in  place  of  the  heir  at  law.  The 
lease  is  an  heritable  right,  and  the  succession  to  it  cannot 
be  limited,  without  terms  meant  to  create  a  limitation  in 
the  suocession.  But  it  has  been  said,  that  taking  the  sub- 
sequent clause  into  consideration,  by  which  assignees  are 
excluded,  an  heir  cannot  be  called  to  defeat  the  interest  of 
the  heir  at  law  ;  because  he  must  enter  by  an  assignation, 
since  our  law  has  given  no  means  of  naming  an  heir,  who 
shaU,  as  such,  possess  the  privilege  of  succession,  compe-' 
tent  to  an  heir  at  law :  this,  however,  is  to  make  mere  forms 
overturn  what  is  established  on  the  rules  of  substantial  juS" 
tiee«  Suppose  the  question  to  have  arisen  on  a  feu-right, 
with  a  clause  of  pre-emption,  and  that  the  vassal  executes 
a  settlement,  calling  in  a  stranger,  that  would  not  be  an  in- 
fringement of  the  clause  of  pre*emption,<  and  the  feuar 
might  dispone  to  his  heir.    W^  use  the  same  form  of  words 
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cutors  was  used  ia  the  destination.  The  lease, 
as  in  Grieve's  case,  was  for  38  years,  and  the 

in  selling  an  estate^  as  in  settling  it  on  an  heir ;  but  there 
is  an  obvious  difference  betireen  the  two.  In  a  settlement, 
the  grantor  says,  **  I  give,  grant,  and  disfione  to  mjself, 

perhaps,  in  the  first  place,   whom  failing,  to  my  son; 

whom  failing,  to  a  stranger ;  "—-but  that  does  not  make  a 
sale.  Or,  to  take  an  illustration  from  the  Roman  law, 
would  the  nomination  of  an  heir  be  held  to  be  a  sale, 
because,  by  the  forms  of  that  law,  a  fictitious  sale  was 
gone  through  in  constituting  the  title  of  the  heir  ?  A 
Judge  must  discriminate  between  the  nature  of  the 
rights  that  come  before  him ;  and  distinguish  those  which 
actually  constitute  a  sale,  from  those  by  whidi  the  right 
of  succession  is  carried  forward.  For  instance,  a  deed 
of  succession  contains  no  warrandice,  and  it  bears  a  power 
of  revocation,  though  it  contains,  at  the  same  time,  the 
dispositive  words  of  the  disposition  of  sale,  *'  I  gikb, 
GRAKT,  and  DISPONE ;'' the  one  is  given  for  a  price,  the 
other  for  love  and  favour— -the  one  may  be  considered  as  a 
sale,  the  other  cannot.  In  the  one  deed,  the  receiver 
must  represent  the  grantor,  either  universally,  or  in  doIo* 
rem^  according  to  circumstances ;  whereas  the  receiver  of 
the  other  right  is  under  no  such  obligation  ;  but  it  is  need- 
less to  go  through  all  the  distinctions.  The  Judge  must 
consider  the  deeds  that  come  before  him,  according  to 
their  real  and  substantial  meaning,  and  not  according  to 
the  mere  words  of  form. 

In  another  view,  it  may  be  asked,  whether  it  be  the  ef- 
fect of  this  destination  to  put  an  end  to  the  power  of  mak- 
ing a  settlement  of  a  lease  ?  And  here  it  is  not  quite  easy 
to  lay  aside  the  feeling,  that  this  is  a  power  most  proper  to 
be  reposed  in  the  teqant ;  but  the  argument  on  the  other 
side  does  not  go  the  length  of  denying  all  such  power ;  it 
admits  its  existence,  but  it  places  it  in  the  landlord.    This 


POWER  TO  KAM£  AN  HEIR.  159 

lifetime  of  the  lessee,  if  he  should  be  m  life  at 

the  expiration  of  that  period,  or  if  previously 

— — — ^^— ^— *—  'I   . ■  ■' ■ " ' "— '         ■   ' ■      ■ 

argiHD^Qt  must  be  erroneoas ;  no  such  power  is  given  ta 
the  laadlord,  nor  can  be  supported  by  the  Court.  But  it 
has  been  said,  if  the  power  of  naming  an  heir  be  given  to 
the  tenant,  he  may  easily  evade  the  exclusion  of  assignees, 
and  be  will  (nretend  to  settle  the  right  on  an  heir,  while  he 
is  in  fact  conveying  his  lease  to  a  stranger ;  he  may  make  a 
pori  obit  sale.  But  it  would  be  easy  to  distinguish  between 
a  sale  and  a  gratuitous  conveyance ;  and  were  such  a  case 
to  occur,  the  Court  would  not  hesitate  to  refuse  effect  to 
thfi  conveyance.  Of  this  there  was  an  instance  in  the  case 
of  Lord  Galloway,  where,  under  the  form  of  a  factory  by 
the  tenant,  a  right  was  given  to  strangers ;  which  the  Court 
would  not  authorize.  The  general  rule  therefore  certainly 
is»  that  a  tenant,  with  such  a  right,  cannot  sell  or  convey 
his  interest  to  a  stranger  for  value,  and  the  exception  from 
thiii  general  rule  is  in  favour  of  the  gratuitous  conveyance 
to  an  heir :  but  to  say  that  the  tenant  is  not  entitled  to  set- 
tle the  succession  to  his  lease,  because,  under  that  cover, 
he  may  sell,  is  to  reverse  the  matter ;  to  turn  the  exception 
into  the  general  rule,  and  to  make  the  general  rule  the  ex- 
ception. 

On  the  other  hand,  it  was  obs^ved,  that  the  point  at  is- 
sue involves  the  question,  whether  the  tenant  may  adopt  a 
second  son  in  preference  to  an  elder  son,  or  a  third  in  pre- 
ference to  a  secoitd;  or  where  there  are  no  sons,  whether 
one  cousin  may  be  substituted  for  another ;  or  in  place  of 
them,  even  a  stranger  introduced ;  and  where  a  stranger  is 
thus  introduced,  whether  another  stranger  may  not  also  be 
named ;  so  that,  ultimately,  the  heirs  of  provision  not  only 
of  the  original  tenant,  but  of  a  stranger  are  introduced  • 
and  in  this  way  every  person  whom  the  tenant  in  possession 
chooses  to  adopt  is  admitted.    This  is  a  consequence  which 
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dead,  for  the  lifetime  of  his  nearest  heir  **  or 
executor ''  then  in  possession  of  the  fann,  and 


^bi^taM«fei««b 


flows  unavoidably  from  defeating  the  interest  of  the  heir  at 
law ;  and  though  it  may  appear  immaterial,  whether  a  8e« 
toxA  or  a  third  son  be  called,  yet,  by  gdng  tUs  lei^thy 
you  must  go  farther,  and  admit  every  one* 

I'he  lease  is  a  mutual  contract,  and  in  the  iiiterpretalien  of 
ks  cLiuses,  we  do  not  inquire  whether  it  was  a  stipalationf 
originating  with  the  one  party  or  the  othev— -^as  little  can  we 
resort  to  the  law  of  Rome  for  a  rule  of  interpretation*  The 
peculiarities  of  the  Roman  law  of  sQccession  are  unknowtf 
\tk  our  law ;  and  in  all  herkable  subjects^  we  have  atn  ordev 
ilnd  rule  of  succession,  of  which  no  part  is  derived  ff oBl 
the  Roman  law. 

The  first  thing*  to  be  observed  «,  that  wherever  a  pf  o* 
party  is  vested  in  a  person,  it  is  immaterial  whether  heir» 
be  expressed,  as  they  necessarily  succeed  in  that  property 
to  which  the  person  receiving  the  right  had  an  absolgitif 
title.  But  the  case  is  very  different  in  mutufifl  contracts  re-» 
garding  heritable  property,  where  there  are  mutual  intet 
rests  in  the  parties,  and,  of  course,  a  complete  ex<^si^ 
of  all  other  heirs  than  what  are  expressed  :  thus,  take  tho 
case,  that  two  people,  possessed  of  an  estate*  were  to  set^ 
tie  it  on  the  heirs  of  C,  it  would  not  after  that  be  in  their 
power  to  deprive  the  heirs  of  C  of  the  right-— In  the  same 
way,  in  the  case  of  a  lease,  the  landlord  leta  t»  A  and  t<» 
his  heirs ;  this  means  the  heir  at  hlw,  and  can  mean  none 
else.  The  landlord  has  the  right  to  the  land,  and  he  can  be 
excluded  from  possession  cmly  by  the  terms  of  the  lease, 
and  by  that  heir  alone  to  Vhom  the  right  is  given.  There 
is  fkrther  a  delectus  personce  on  the  part  of  the  landlord^ 
which  entitles  him  to  object  to  any  other  tenant  than  the  one 
called  by  the  lease ;  and,  therefore,  in  a  mutual  contract  of 
lease,  where  both  parties  have  joined  in  giving  the  lease  to 
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it  bore  tbe  same  exclusions.  The  tenant  hiv- 
ing died  during  the  currency  of  the  lease,  hi^ 

•  -      -  •  •         '    "  _ 

iiie  heir  df  tlie  tenant,  it  il  thereby  gii^eh  to  thi6  Jtielr  it  ia^; 
ttnd  reit9  n,  right  m  MiHi  of  whidh  be  canmbt  be  deprived. 

This  retfsoiiin^  Appfied  to  the  cdmntob  dase^  #hefr^  d  Uidi 
18  given  to  heirs,  ntnch  mdfe  td  die  case  ^here  there  is  kd 
iBXclusion  of  assigh^s ;  and  it  does  not  Appear  that  whent 
t)iejr  at^  eiceluded,  it  ts  possfbl'e^  it  fair  constrnctiOn,  tc^ 
Hdfldit  of  yoiinger  sbM  id  preference  io  the  efdef,  or  of  cmf« 
Bind ;  were  such  a  cdnstraction  adrtiitted  there  i^pvOA  b^  nd 
Ihtf  iftatidn  to  th^  adihlssion  df  sitrangerct. 

Ilad  it  been  tegvihtt  by  otir  fofms  to  ndtAirmte  afi  beii^; 
Irho  mighti  under  thait  ddminationi^  have  tsikeh  up  the  r^ghfC; 
or  could  the  tenant  have  exctudfed  hii  eldefst  sofn  frott  faii 
iMieoete2dh|  by  Which  nieAift  th^  next  heir  ^duld  have  com^ 
in,  ihfere  fiiight  have  been  greater'  dotibt.  But  t!^e§e  ai'e  hoi 
libe  f egutllr  Mediodi  of  daliing  IH  stU  heir ;  ^d  wherbver  the 
&ei^«it  liiw  ill  passed  by,  there  inilst  be  a  conVey&nt^  to  the' 
person  meteit  to  bd  preferred ;  and  th^t  ton^eymte!  H 
strdck  at  by  the  exdlusive  ehKii^  in  the  teaser; 

i^faiiafls  the  fliubstahtial  gt'otnkf  on  whicli iUk i&atJEe^ ought 
lo  be  decided^  and  on  which,  iti  fact,  i^  fcas  he^h  de'ct&^di 
There  ttte  eases  state^d,  where  ft  Woiild  h6  of  sldv^nt^^ef 
that  oiie  heir  should  be  preferred  to  anmher,  liiid  strcll  a^ 
power  may  be  very'  expedient ;  but  it  must  be  the  siibj^ct 
of  itipulattoni,  for  without  an  expresis  UlbWante^  such  a 
powef*  must  be  held  to  be  h^eguli&r. 

Stich  was  the  general  sdope  of  the  argument  in  the  ^dt^rl 
df  Session.  It  wa»  farthei^  ur^edj  in  sbppoVt  6^  tkb  ie^ 
lianfs  power,  that  a  cfeci^ion  unfkvotirs^re  fblt'  Aini  wodld 
iiitrodtrde  ft  strange  i^cdnsistency ;  fer  instance,  i  propHe- 
tdr  obtaitts  a  lease  of  hid  -teiiidf^  to  Mn^self  ^d  his  hdra, 
Willi  an  intentlori  of  maKn^  tfre'  rfght  f6  the  t^hfds'a^id^Yid 
to  the  same  i^ert^  of  heirs  tcf  Whdtir  h^^^es  tfifd  fandiEi  •  4c- 

VOL.  u  h 
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$00  and  heir  executed  a  general  dispoisition  in 
£i.Tour  of  his  mother,  conveying  expressly  to; 


eordingly,  he  executes  a  settlement  of  his  UindS)  calUiig.Jiir 
a  stranger,  to  whom  he  conveys  also  hi9  right  of  teiods  ;< 
can  it  be  possible,  that  this  eonvejance  shall  effectually 
convey  the  estate^  but  have  no  effect  over  the  teinds,  be-^ 
cause  the  proprietor,  holding  die  lease  to  himself  and  his, 
heirs,  the  teinds  must  go  to  his  heir  at  law,  aod<  to  none  else  ?^ 
Tet,  absurd  as  this  may  seem,  -it  is  the  direct  result  of  the 
argumait  in  favour  of  the  landlord. 

On  this  debate,  the  Couet  of  Sessioa  decided  i&  favour, 
of  the  landlord ;,  and  the  question  having  been  earned' to 
the  House  of  Lords  by  appeal,  the  Lord  Chancellor  deli- 
vered the  fd^lowing  opinion : — 

,  ^*  The  questiba  i8,r  where  a.  lease  was  granted  to  a  maa> 
''and  his  heirs,  secluding,  assignees  and  subtenants,  whe- 
**  ther  it  was  competent  for  the  tenant  to  constitute  his 
'*'  heir,  or  if  the  hdr  must  not  be  in  strict  sense  his  hair  of, 
**  line  ?  IT  the  heir  of  line  is  the  only  heir,  the  appellant 
'*  in  this  case  cannot  bold*  the  lease. 

*^  This  is  a  case  of  very  great  importance  to^  the  land- 
*<  lords  and  tenantry  of  Scotland;  and  it  is  for  their  mutuaL 
**  interest  in  regulating  all  future  questions  of  the  same 
^  kind,'  that  there  should  be-  an  authoritative  judgment  on 
'*  thijs  point. 

'<  In  Lord  Minto's  cas6,.decided  in  1798,  the  term  ^  heirs' 
^  was  fomtd  to  mean  heirs  of  line ;  and  although  the  appel* 
<<  lant  has  attempted  to  distinguish  that  case  from  the  pre^ 
'*  sent,  yet  I  can  perceive  no  solid- grounds  of  distinction* 
*^  betweea  that  case,  as  it  is  reported  and  the  present  one. 
**  There  may,  however^  'have  been  a>  difference  between^ 
^  that  lease  and  the  present  one,  of  which  I  am  |M>t- aware,/ 
<*  aa  it  is  only  very  shortly  stated  in  the  reports  But  sop« 
f'  posing,  that  Lord  Mmto's  case  should  b^  heldi  u  having 


"^<« 
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her  the    lease,  and  constituting  her  general 

4isponee  and  executrix— he  also  died,  and  she 

*-"■■''■■■  .III.  ■   —  II.  ■ I  I        <.  '  — 

*'  dddddd  the  geoerid  principley  tbat  *  heirs '  means  heirtf 
^'  of  line  only,  it  is  said  that  previcnis  to  that  deckion  thero 
**  was  09  idea  that  a  man,  having  a  lease  conceived  in 
*^  tbes0  terms,  could  not  nominate  his  beir«  And,  if  that^ 
**  be  true^  thete  mi^t  have  been  a  nmnber  of  similar  Waaea 
**  then  existing,  and  s|Sl  j^ubsisling^  upon  ^  partiies  ia 
**  which. that  dedttcm  loiist  therefore  have  been  a  surprise. 
''  From  1798  to  the  present  case,  it  does  not  appear  that 
'^  Mioto's  case  has  ever  been  followed  as  a  pre^dent  in  the 
**  Court  of  Session,  although  it  may  bavsi  be^n  followed 
'*  ia  praetiee ;  and  ibis  is  an  important  consideration,  if 
"  that  deeidion  was  a  surprise  upon  the  parties  to  leases^ 
^<  But  it  was  justly  observed,  that  Mioto*s  case  cannot  bmd 
^'  this  House ;  neither  can  k  be  ^eld  as  binding  the  Court  of 


it 


*i  From  the  pleadings  fai  the  Court  belo^i  which  are  very 
^'  ably  drawn  on  both  sides,  it  appears  that  the  consideran 
'^iion  of  this  ease  was  limited  to  the  clause  which  lets  the' 
**  farm  to  William  Grieve  and  his  heirs^  &9.  and  that  whichl 
^'  describes  the  eommencemeot  and  endurance  of  the  t^ 
V  nant's  interest,  and  thai  np  attention  was  paid  to  the  e'- 
**  ther  parts  of  the  tack*  It  is  proper,  bowevery  tliat  th^ 
'<  whole  of  the  t^ck  sboulft  be  consideredk 

^  It  has  been  siE^d,  on  the  part  of  the  respondent,  that 
'<  the  term  '  heirs '  bemg  followed  by  the  words,  *  seclu47 
**  ing  assignees  and  subtemttxts'  can  only  mean  heirs  of  li^ie; 
,  *^  and  also  that  the  words  '  have  sticceeded  io,  *  can  only  b^' 
''  appHad  to  hqirs  of  line,  who  alone  can  be  said  to  succeed, 
''  ito  no  others  can  acquire  the  possession  but  as  disponeei;, 
*  '<  to  whom  the  term  *  succeied  *  is  not  applicable* 

''  But  it  appears  to  me,  that  an  assignee  and  ad  heir  nor 
'*  ninated  are  very  different  characters,  and  that  by  n/^axg^ 

hi 


?>* 
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entered  into  possession.    It  was  said  on  tbef 
Bench,  that  executors  are,  in  the  view  of  the 

^  nee,  in  tfcis  case,  is  meant  tliAt  person  who  is  an  aetig^ 
^  nee,  not  being  an  lie^  notniniited. 

<<  With  respect  to  tile  words  '  who  shall  hav«  sacooedod,* 
^  and  to  whidt  eonsiderabte  meaning  was  atuched  by  a 
^  noble  Lord  (Lord  Rosiyn),  I  dunk  OMt  Oie  heir  aoflsi^ 
^'nated  maj  as  well  be  said  to  teve  '  succeeded'  as  the 
"heir  Of  line.  Snpporing  that  tl«se  words  were  to  ooeair 
«|  in  a  ^^»iA  eonvej^g  a  fee,  it  seems  iaapossible  t9  main-' 
«  tain  that  the  term  "  succeed**  would  not appty  to  adispo^ 
<<  nee  as  wdl  as  to  the  heir  of  line. 

•<  It  has  been  contended  for  Yrj  tiio  appelhmt,  thatb/ 
•*  <  hdr$^  *  is  imidied  every  one  of  l^e  tenant's  hmOy*  But 
«<  although  this  may  have  been  the  intention  of  the  parties; 
*•  which  I  tfamk  probable,  yet  rk  cannot  re^We  that  inter- 
«  pretaUon  in  a  judicial  sense ;  and  iU  coostrucCiOB  must 
^  be  confined  either  to  the  heir  of  Ene^  or  the  bnr  nomi- 

*•  nated. 

«  The  point  for  consideration  ki  iMs  oase^'  b,  what  is' 
«<  the  meaning-  of  the  parties  as  it  isto^be  disciifvei^  frooii 
^  the  whole  of  tiie  lease^  taking  it  idtogether. 

**  The  preistationsr  by  ^e  tenant  are  laid  on  Mm,  his 
^ «  heirs,  executors,  sttcee8S0f»,  See.  *  who*  woidd  he  lkbt6 
<<  to  make  good  these  prestations,  wMe,  aceorduig  to*  the* 
^'  limited  sense  contended  for  by  the  respondent,  the  heir 
<'  of  line  atone  would  receive  all  the  benefit  of  the  lesae. 

"  prom  tiie  particular  drcamstancet  of  ^is  case,  it  does 
*'  not  follow  but  it  may  be  diferently  decMed  from  Lord  , 
«<  Minto^s  case»  without  interfering  with  t£ie  general  prin- 
<^  ciple  thereby  decided. 

'<  The  appellant  having  possessed  the  farm  previotts  to 
'«  th^  termination  of  the  38  years,  he  must  have  done  so 
'^  either  as  subtenant^  disponce,  or  heir.    Duriitg  such  poi- 


FO^rcft  TO  NAms  AH  ra:iB.  165 

buw,  only  hotredest  fa^j  not  iio^  But  the 
Court,  in  general,  thought  this  introduction  of 

**  sHflm,  rsnt  itm  aixepted  by  lJi«  k^sor^  nMoh  ia  Ifab 
<<  cooauy  would  bftve  oonfirflfted  liie  pusge^opi  upl<3H  ^ 
'<  bad  b^en  received  ooder  {urotest ;  the  lessor  eacpres^ly  d&- 
*'  clariBg,  tbai  it  was  aot  to  be  considered  as  «  coiificipfr- 
^'  tiott  of  the  possessioo.  And  it  «]p|iefl(r0,  thut,  on  thfs 
^'  saeae  &y  on  wfaioh  thb  ea^  was  decided,,  the  Court  gave 
f^  efieet  to  this  prtacqfxie  &i  MMther  oase»  In  that  caso,  iBh 
^f  deed,  the  tenant  was  many  years  in  posseasioi^  but  the 
*<  principle  must  be  as  e&ctnal,. where  there  is  only  one 
V  payment,  as  where  there  are  idAny."  Yet  no  att^tion 
*'  seems  to  l^nre  been  paid  by  the  Judges  to  this  ouroum^ 
^<  stance,  and  the  opinions  do  not  ixrfofm  us  why  it  was  not 
**'  Attended  to. 

.  <<  When  we  are  told  that  this  case  ibllows  as  a  consei- 
^<  quenoe  of  Lord  Minto's,  there  is  the  gieiUer  reason  for 
f*  bavii^  the  point  well  settledi  if  that  decbion  is  to  be 
M  considered  as  a  surprise. 

^^  The  Noble  Lord  who  preceded  me  in  my  oflbsial  situa^ 
<^  alien  (Roslyn)  thinks  it  rightly  decided ;  but  I  have  in- 
**  finite  doubts  in  my  mind  as  to  its  [H*opriety ;  and  wh^>  I 
*<  consider  the  di&rent  and  contradictory  opinioQS  of  the 
^<  Judges  below,  and  Uie  enormous  importance  of  this  case, 
^<  arising  from  the  nmi^r  of  similar  cases,  I  would  pro- 
*^  pose  to  jremit  Umi  cMise  f<Mr  farther  conrideration,  direet- 
^*  ing  the  Court  to  review  their  judgment  generally ;  regard 
^'  being  had  to  the  meaning  of  the  word  ^*  heirs, ''  as  used  in 
^  1^  parts  of  the  tack,  and  to  the  mceipt  of  rent,  abo  to 
}^  the  interest  the  dder  broih^  may  have  in  the  farm* 

^  From  any  thing  I  know  of  the  form  of  proceedmgs  in 

**  the  Court  of  Sesskm,  it  may  be  comp^lmt  to  CoL  Cun- 

.^^  ningham,  after  having  succeeded  in  qecting  the  heir  no- 

^^  minatedy  to  say  to^  tbe  eldest  son,  Althoi^h  ^ou  n^y  bcf 
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the  word  **  executors^ "  was  unskilful,  ignorant, 
and  unauthorized,  and  th^t  no  real  difference 


f^  the  heir  of  line,  yet  you  are  not  the  person  described  in 
^  the  tftck,  who  18  the  heir  nominated,  and  not  the  heir  of 
^*  line.  I  have  abo  great  doubts  whether,  supposing  the 
<*  second  son  tp  be  ejected,  the  eldest  may  not  be  entitled 
^f  to  the  fium,  although  not  in  possession  at  the  end  of  the 
^*  88  years.  If  the  father  had  died  the  day  before  the  ex* 
**  piration  of  the  SS  years,  and  the  eldest  son  had  been 
**  then  in  Hamburgh,  so  thift  it  would  have  been  impossible 
**  for  him  to  be  in  possession  at  the  expiration  of  the  38 
^*  years,  could  it  be  said,  that  in  such  a  case  he  was  to  ht 
**  deprived  of  his  right?.  And,  on  the  same  pEincipJe» 
**  may  he  not  plead  the  present  cause,  as  having  precluded 
'*  him  from  the  possession  of  the  farm  ?  and  that,  as  it  was 
^'  impossible  ibr  him  to  obtain  possession,  his  interest  ought 
f*  not  tp  be  afiRected  by  the  want  of  it.  -' 

The  judgment  was  in  these  terms  i  ^'  It  is  ordered  and 
**  adjudged  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
f^  ment  assembled,  that  the  cause  b<!  remitted  back  to  the 
f'  Court  of  Session  in  Scotland,  generally  to  review  the 
<*  several  interlocutors  complained  of,  and  to  consider  how 
*^  far  the  meaning  of  the  word  ^  heirs, '  as  that  word  ocpurs 
<*  in  the  several  parts  of  the  lease  of  18th  January  1759, 
*'  and  the  general  contents  of  that  lease,  may  affect  the 
<*  construction  to  be  given  in  this  case,  as  tathewprds 
"  <  WiUiam  Grieve  and  his  heirs, '  and  the  words  *  the  heir 
f*  or  heirs  of  the  said  William  Qrieve,  who  sliall  at  the  end 
^*  of  the  38  years  have  succeeded  to,  and  shall  then  be  in 
^'  the  possession  of  the  said  lands,'  and  whether  any  rent 
*'  has  been  received  by  or  for  the  respondent  in  this  cnse, 
**  under  such  oircMmstauccs  as  ought  to  affect  his  right  to 
«(  succeed  in  this  process  of  removing,  and  how  far  such 
f (  right  may  be  affected  by  any.  claim  which  the  elder  son 
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existed  between  this  case  and  that  of  Grieve  ; 
and  accordingly  they  decided  against  the  te- 
nant* ' 

1*  and  beir  of  line  ^f  the  said  Williaai  Griere  may  haTe  tm 
**  the  posseatiea  of  the  faring  if  the  appellant  hath  not  n{^ 
-**  theteto.  •• 

On  reconsideration,  the  interlocutors  were  adhered  to  by 

tlie  Coart  of  Session.    Several  of  the  Jadges,  however^ 

expressed  great  doubts  of  the  soundness  of  the  dedlion; 

and  Lord  President  Campbell  and  Lord  Meadowbank  were 

in  the  minority.    From  notes  taken  by  one  of  the  Cooasel 

at  the  advising,  it  appears  that  Lord  Hermand,  who  was  in 

favour  of  the  judgment,  said,  **  The  eldest  son  is  entided 

**  to  this  lease — the  words  are  perfectly  clear,  and  admit 

*'<  of  no  ambiguity  in  legal  construction.     The  tack  is  to 

^*  th6  tenant  and  his  heir  in  heritage— to  the  son  if  there  is 

'^^  only  one — to  the  eldest  son  if  there  be  more  than  one-^ 

'**  to  the  daughters  as  heirs  portioners  if  there  be  no  sons, 

'^*  and  this  is  what  is  meant  by  the  terms  *  heir  or  keirs. ' 

^*  This  is  agreeable  to  the  general  understanding  of  the  te« 

<*  nantry  in  Scotland,  and  there  is  no  hardship  in  it ;  be- 

^**  cause,  if  the  tenant  wish  to  call  another  than  the  hetr  at 

^*  law,  he  can  apply  to  the  landlord,  who,  if  there  be  no 

**  good  reason,  will  consent  to  the  change.  *'    Lord  Pred- 

dent  Campbell  said,  '<  That  he  had  the  misfortune  to  ditiTer 

**  from  the  majority  in  Lord  Minto's  case,  and  was  sorry  to 

'^  find  it  so  often  used  to  support  what  he  considered  to  be 

**  bad  la^.    A  tack  of  long  endurance  to  the  tenant  and 

**  hts  heirs  simply,  is  an  heritable  right}  and  to  be  consi- 

*<  dered  as  a  feu-right.    In  feu-rights,  clauses  de  non  aUc' 

^^  nando,  until  the  Act  1745,  were  very  coinmon,  now  hap- 

.     ^  Ifpwden  v.  Adam^  21st  Nov.  18Q5.     Fac.  ^ojl^    Mpr. 
Ap9>*voice  Jaclp^  No.  ,X.  p.  18# 
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»  * 

;  7hf  pf  ipeiple  of  tbos^  decisions^  hpweyei^ 
i^ppUc^ble  to  question^  between  landlord  aa4 
fenanty  does  not  apply  to  questions  amongst 
the  heirs  of  the  tenant.  The  regulation  is  iut- 
tended  for  the  benefit  of  the  laJidlord  alone, 
^md  being  jus  Icrtii  to  the  heirs,  they  are  not 
e])tit|ed  to  found  on  it ;  and  no  on§  but  the 
landlord  can  object  to  the  heir  nominated  by 


^mi^i^rr^^mmm^mm 


M  pjjy  tb^  ar^  nt  ai^  end ;  bii(  C(ve§  irhile  they  fr^ re  of e4| 
f<  ilf  yf4f  geyer  supposed  tl^it  theyaaal  had  npt  i^  righf  pq 
ff  9eUle  hU  9VfQ  succes^lop.  Lor4  |f ermand  says,  the  e)f 
f ^  desk  80|i  19  heir  of  a  t4ck ;  true  i  ao  he  is  of  a  fep.  But 
^f  (does  that  exclude  a  settlemept?  The  Court  is  0oiiv 
f^  fp|ii|di|ig  a  settlemeBt  and  an  assignation.  A  ijUranger 
fh  lA  the  law  of  $poUaDd  might  think  t\i^  ^i$  the  s«me» 
i*  III  fQjmpi  they  i^re  ^p,  but  not  in  «ab$taap^«  Every  hwf 
y  yer  Iedows  the  essential  diffecepce.  The  secos^  aoo  b^t 
'<*  taking  under  tbi|»  deed  is  liable,  as  h^ir  and  representa* 
^^  tiye ;  but  an  assignee  would  not.  It  is  not  common  senfe 
*^  to  s^yi  that  the  landlord  ipay  m^dle  with  the  tena|it% 
**.  sUiE^cepsipny  mpre  than  that  tbe  tenant  may  meddle  with 
.ff  thet  landlord' 4*  Why  shpyild  yoii  tailzie  the  tenant's 
'Mease?  By  the  doctrine  cpateoded  fojp it  also  follows, 
f*  that  the  tenant  hs^s  not  the  liberty  of  selecting  one  frooi 
ff  amongst  heirs  portioners?  ^  To  such  doctrine  be  never 
•^' could  assent.  The  eldest  so(i  miiy  cpllate;  does  this 
M  clauae  predude  him  ?  Tb0  judgonent  goes  on  a  wrong 
<f  principle,  fton^  not  distiBgQ{$hing  •  'bc^tween  a^ignatipna 
^<  and  deedSf  marHs  sau<<7*. " 

After  this  advising,  the  case  wfif  laken  out  of  Court,  by 
fL  compromise^  in  terms  of  which  the  second  son  was  aU 
jowedto  continue  In  possession.  *  S^  Appendix  to  Fac. 
Coll.  Vol.  XL    Mor.  Appendixy  vwe  Tack,  No.  IX.  p.  17* 
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the  tetiant  xontinumg  in  pps;$ed9ion.  *  The  ex;«f 
elusion  of  assign^s  and  subtenant^  is  meaa^ 
tp  secure  to  the  laiMllQr4,  the  skill  «ncl  capital 
pf  the  tenfint  in  laboqring  the  farm,  And  is  ob« 
vioijsly  iatended  solely  for  his  benefit ;  it  may 
be  said  to  be  the  pondition  under  which  the 
tenant  posg^esses^  and  \^e  must  submit  to  its 
term?.  But  thi$  efie^ct  being  given  to  the 
clause,  neither  justice  noic  expediency  seems 
tp  require  niore.-Hlt  is  net  a  clau^  in  favour 
of  the  heir  of  the  tenant^-nor  meant  to  restrict 
th^  tenant's  power  of  regulating  his  $u9ces-f 
sipn  :^the  landlord^  in  securing  the  possession 
of  the  tenant  during  thp  currency  of  the  lease, 
or  during  his  life,  never  meant  to  do  more ;  and 
canngt  therefore  be  understood  to  have  created 
an  entail  in  favour  pf  the  tenant's  heirs  at  law  ; 
neither  can  it  be  presumed,  that  the  tenant 
bad  any  mtentipn  of  bringing  himself  under  a 
^striction  to  those  heirs.  There  is  no  reason, 
then,  why  this  clause  should  be  construed  so  as 
to  prodwe  thii?  effect ;  or  why,  contrary  to  tjip 
int$ntiqn  of  the  parties,  and  to  the  commoci 
rul^  pf  law^  (which  allow  a  freedom  of  disposal 
of  property  at  the  death  of  the  proprietor), 
and  to  expedienCfy,  a  tenant  so  situated  should 
\xe  prevented  from  exercising  the  right  of  a 

A 
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.    <  Hay  «.  Woody  8th  December  18QI.    Fac.  (>olL    Mof« 
p.  15297. 
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proprietor.  A  distinction  between  those  con-> 
veyances  which  are  meant  to  denude  the  ten* 
ant,  and  to  introduce  a  stranger  during  the 
lifetime  of  the  tenant,  and  those  which  are 
meant  to  take  effect  only  after  the  death  of  the 
tenant,  would  do  justice  to  all  parties.  This 
reasoning  has  been  strongly  urged  on  one  side, 
in  the  opinions  which  have  been  deliveied  in 
the  Court  of  Session.  * 
This  however,  like  every  other  question  likely 

»  Th«  effect  of  a  clause  excluding  assignees  and  sub* 
tenants  being  thus  to  prevent  the  lessee  from  naming  his 
8«ioiMMsor  ia  the  lease,  without  the  landlord's  consent,  the 
plause  has  been  considered  as  tantamount  to  an  entail  of 
the  lease  ;  and  it  has  been  questioned  whether  an  heir  suc- 
ceeding to  a  lease  under  such  a  clause  does  not  take  it  up 
without  incurring  any  passive  title ;  **  farther  than  as  he 
**  can  be  shown  to  have  taken  up  a  subject,  which  as  pro* 
f*  perly  belonging  to  his  predecessor,  his  cxeditora  could 
•*  ajttach.  The  stocking  of  the  farm  is  indeed  the  fund  of 
*^  the  creditors  :  so  ^re  a)I  arrears  due  by  subtenants :  but 
*<  with  regard  to  future  and  accruing  profits,  have  the  ere- 
^*  ditors  right  to  them — their  debtor's  right  having  expired 
««  with  his  life,  like  that  of  an  heir  of  entail  i  "  BelFi  Com. 
mot*  L  p.  62*  ^th  edlU  Mr  Bell  refers  to  a  case,  Campbell 
of  Melford  p.  Gallimaeh,  Uth  July  1806,  not  reported; 
Iw  which  it  was  contended  that  the  beir  of  a  tenant,  un4er 
such  a  clause,  beii^  a  substitute^  is  not  liable  as  represent- 
ing his  ancestor.  Lord  Newton,  in  the  Bill  Chamber,  held 
this  plea  to  be  untenable ;  and  a  petition  against  his  judg- 
ment was  refused  on  A  pomt  of  form ;  the  Court  regret^gi 
that  ll^e  merits  of  the  case  could  Qot  be  triejf 
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to  arise  on  a  deed  that  Is  daily  in  use,  in  place 
of  being  left  to  be  decided  by  apguments  drawn 
from  the  nature  of  the  lease,  or  from  views  of 
expediency,  ought  to  be  precisely  fixed  by  the 
contracting  parties.  The  tenant  ought  to  look 
forward  to  the  possible  contingencies  of  the 
period  of  endurance,  and  provide  accordingly  j 
nor  is  the  power  which  the  circumstances  of 
the  tenant's  situation  may  render  it  proper  foF 
him  to  possess,  in  case  of  his  dying  during  the 
currency  of  the  lease,  a  power  which  ought  to 
be  denied  to  him,  even  where  there  is  a  strict 
exclusion  of  assignees  and  subtenants. 

Another  consequence,  arising  from  an  ex-r 
press  exclusion  of  assignees  and  subtenants, 
is  not  less  embarrassing,  and  it  may  occur  where 
the  tenant  has  no  wish  to  dispossess  the  heir 
at  law;  but  where  the  heir  at  law,  at  the  death 
of  the  tenant,  is  an  infant  unable  to  assume  the 
management  of  the  farm.  It  is  irreconcileable 
with  principle  that  the  law,  put  of  favour  to 
the  heir,  should  give  him  (even  where  not 
mentioned  in  the  destination  of  the  lease)  the 
benefit  of  the  lease  for  the  period  of  its  endur- 
ance, and  yet  prohibit  him,  where  he  has  an 
express  riglit,  from  making  use  of  it  in  the 
manner  most  for  hi§  advantage. '  Or,  that  he 
should  be  held  bound  to.  the  landlord,  and  at 
the  same  time  deprived-  of-  the  means  which 
may   enable   him  to   perform   his   obligation. 


173  A  lilAlf  APER  FOR  TAB  HEIR* 

Ttie  latter  result  appears  fieculmriy  unjust ; 
but  still  the  infaut  heir  of  the  tenant  is  placed 
in  a  difficult  situation ;  for  although  a  manager 
may  be  employed,  there  may  be  no  one  to 
oversee  him ;  and  if  he  is  under  no  control^ 
perhaps  it  would  be  more  for  the  interest  of 
the  heir  to  resign  the  lease  at  once.  In  gene^ 
ral,  this  would  be  the  most  prudent  measure  ; 
and  hence^  on  the  death  of  a  tenant  leaving  his 
heir  in  pupiUarity,  the  lease  would  either  be  re* 
turned  to  the  landlord,  or  it  would  go  into  the 
jbands  of  a  manager,  and  involve  the  affidrs  of 
the  pupil  in  inextricable  confusion.  * 

If,  to  avoid  the  dangers  of  such  a  manage, 
mait,  the  relations  of  the  heir  were  to  propose 
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<  In  connexion  with  this  subject  it  maybe  observed,  that 
Independently  of  any  special  stipuIaUon*  where  a  pupil  has 
f  licceeded  as  tenant  under  « lease,  wbicii  is  tboogfat  by  his 
4otors  or  friei>ds  to  be  unprofitable  for  the  pupil,  the  Court 
fS  Session  will  sanction  a  renunciation  of  the  lease  by  the 
tutors ;  proTided  the  landlord  is  willing  to  accept  such  re- 
nunciation. The  form  in  which  this  is  accomplished  is  by 
an  action  in  the  Court  of  Session^  in  which  those  neact  in 
4n9eceasion  to  the  pupil  are  called  as  defenders ;  and  the 
Ceurt  in  such  cases  are  in  use  to  remit  to  an  agriculturist 
.i>f  sl^illy  and  on  a  report  being  made  by  him  that  the  lease 
fs  lil^ely  to  prQve  disadvantageous  to  the  pupil,  a  renuncia- 
tion in  terms  of  the  conclusions  of  ^e  summons,  will  be 
sanctioned  by  a  decree  of  the  court*  Meikle  v.  Meikle, 
7th  March  18^,  Shato and Duniojffs  Cases;  9^^  Cpcl|bi)n^ 
f,  Gopkburn»  &p,  }Oth  Marph  IS25,  ilmf. 


a  -petmMXkmt  msatagpmetit  dntatg  tfaepupiUaritf 
of  tln^  heir^  by  which  t\m  tease  should  be  put 
into  the  bain^  of  a  pes:son  capable  of  condue^* 
ting*  the  business  of  the  farm^  and  who  shouldy 
in  place  of  aa:oontiiig^  tot  the  (iroduce,  become 
bound  to  pay  a  &xsd.  annual  sum  to  the  heir^ 
until  the  heir  himself  should  be  able  to  take 
the  nianagement ;  here,  a^in,  the  terms  of  the 
lease  might  be  opposed  to  the  plan.    The  ob- 
ject cannot  be  accomplished  by  an  assignation, 
or  by  a  sublease,  for  these  in  tl^  case  suppose 
ed   are   expressly  prohibited;    and  eyen  the 
right  to  appoint  a  permaneist  manager  seem^ 
to  be  questionable,  and  is  a  pornt  on  which  the 
court  have  hesitated.    Indeed  it  would  radbeir 
appear,  so  far  as  the  case  has  hitherto  been  judg-- 
ed  of^  that  in  the  opinion  of  the  Court  the 
kuidlord  is  entitled  to  object   to   a  perm&4 
stent  plan  of  monageiisieat  of  that  kind.    In  m- 
ease  whose  the  lease  excluded  assignees  Bmd 
subtenants,,  the  tenant  died,  leaving  an  infant 
faxnilyt  and  the  relations  entered  into  an  agree^ 
ment  (one  of  them  being  named  factor  loco 
ftcftim)  with  a  faarioer  for  13  years^  or  until  the 
heir^s  majority,  that  ke  should  reKeveihe  far 
mily  of  all  the  prestations  of  the  lease,,  giv^ 
them  house-room,  potato-land,  &c»  and  pay  a 
considerable  surplus  rent ;  and  the  agreement 
had  received  efiect  for  some  years^  when  it  was 
clualleBgcid  by  the  mollher  of  the  ohildreir,  who 
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hstd  been  appointed  factor  hco  tutms  an  the  ite-^ 
signatioa  of  the  former  factor ;  and  although 
the  Court,  in  decerning  in  the  action  of  remov- 
ing,  proceeded  chiefly  on  grounds  unconnected 
with  the  present  qiiestion,  yet  much:  weighs 
was  given  to  an  alleged  disappi^bation  on  the 
part  of  the  landlord.  * 

It  will  probably  happen,  that  the  Importance 
of  agriculture,  the  extent  of  the  cmpital  employ- 
ed,  and  the  degree  of  information  requisite  in 
tenants,  will  in  process  of  time  be  found  to  en-^ 
title  this  useful  class  of  men  to  greater  privi-^ 
1^^  than  they  at  present  enjoy«  But  certain-^ 
ly  a  tenant,  who  has  entered  into  a  lease  con-< 
taining  an  exclusion  of  assignees  and  subten-< 
ants,  would  be  extremely  inattentive  to  his» 
own  interest  and  that  of  his  family,  if  he  did 
not  stipulate  for  a  power  of  naming  an  heir^ 
and  of  appointing  managers  during  the  minor4 
ity  of  those  who  may^suecced  to  him.  These 
are  powers  which,  in  justice  to  himself,  a  ten-& 
ant  ought  to  possess,  and  which,  in  sound  po-s^ 
licy,  the  landlord  ought  not  to  refuse. 

5.  The  tenanfs  pffwer  of  M^sal  qf  ffie  l^$e4 
o-^Antiently  the  landlord  ^id  a  material  inter*^ 
est  in  the  selection  of  the  persons  by  whom  his 
lands  were  to  be  possessed  j  his  safety  often 
depending  more  on  the  attachment  of  his  ten"- 
■••■  ■■■  ■  '■■  •        -.■.•'      -.    .   f  .  '      •    ■       -  f  ■-      ■  »■> 

^  Boyd  v»  Alex«ider,  29tfa  June  1803.-^Not  reported^ 
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aats,  thatt  the  efScaudy  of  the  laws ;  ^vhile,  on 
the  other  haad,  he  was,  in  some  degree  answer^ 
able  for  the  ccmductof  thepersonsdwellingon  hie; 
estate.  Those  circumstances  naturally  intro- 
duced a  very  strict  interpretation  of  the  terms 
of  the  lease ;  but  this  state  of  society  clianged, 
the  influence  of  good  government  was  felt,  pro- 
tection was  no  longer  required  from  the  tenant, 
and  the  landlord  was  freed  from  responsibility. 
With  this  change  a  more  liberal  interpretation 
of  this  contract  was  introduced.  Heirs  came 
to  succeed  to  leases  which  were  not  expressly- 
granted  to  them ;  and  the  old  notions  having' 
passed  away,  it  was  at  l^Sit  questioned,  whether 
a  lease  for  a  term  of  years  did  not,  by  implica^ 
tion,  confer  on  the-  tenant  a  power  of  assigning, 
or  subsetting. 

Assignation. — ^The  question  as  to  the  poweir 
of  assigning  was  early  decided ;  and  the  Court 
refused  to  admit  it  where  a  power  of  assigning 
had  not  been  expressly  giv^n.  *  Biit  altliough 
the  power  of  assigning  voluntarily  is  denied  to 
the  tenant,  yet,  unless  there  be  an  absolute  ex- 
clusion of  assignees,  the  lease  may  be  attached 
by  the  diUgence  of  creditors^  Erskine  sav^ 
expressly.  That,  "  althoi!igh  it  cannot  be  Vo- 

'  Hume  V.  Lyell,  18th  June  1680.  Stair,  Mor.  10391- 
lady  Bitinie  v.  Sinclair,  3d  Janaary  1672.  Mor,  103821 
Rattray  v«  i^rahaoi'y  14th  FebruaFy  1623.  Durie.  Moi^« 
10356^ 
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*'  luntdrily  assigned  by  the  teHMAf  it  iijay  b^ 
''  adjudged  by  his  creditor,  in  favour  of  whom 
^'  many  things  are  indulged^  eontraty  to  cemw 
"  mon  rules.  >»  ^  * 

Where  a  lease  contains  a  prohibition  to  as«> 
sign,  it  cannot  be  adjudged  from  the  teiiant 
by  his  creditors. "  In  a  case  where  the  taek  exw 
pressly  excluded  aSfsignees^  excefit  sttch  as  the 
landlord  should  approve,  the  Court  found  thut* 
the  lease  was  not  adjudgeable.  It  seemed  in 
this  case  to  be  held,  that  where,  there  is  a  rights 
of  property  in  an  estate,  although  a  eon^tition^ 
that  does  not  limit  the  right  of  property,  is  nof 
more  than  a  personal  prohibition,  and  does  not 
bar  an  adjudger^  yet,  in  the  lease,  which  L<  aSr 
right,  not  of  property^  but  of  possession  only^ 
the  same  rule  does  not  apply,  mid  a  conditioit 
there  makes  a  limitation  ik  the  right.  But,  in 
another  view,  when  a  proprietor  makes  a  grants 
the  will  of  the  proprietor  must  regulate  the 
terms  of  his  grants    No  person  cAn  hold  prou 


.li*m 


"  Efsk.  Inst.  B.  It  tit  vi%  §  S2, 

"  The  prohibition  to  tmgrt  is  thus  exfHfessed  ^  Tbat  tal 
to  SAY,  the  said  A  has  ust,  and,  in  consideratioki  of  ^«r 
tack- duty  aftermentioned,  sets,  and  ia  tack  aadasseda'* 
tioD,  LETS  to  the  said  B  and  his  heirs,  but  expressly  exclud* 
Ing  his  assignees,  (oi"  sometimes  fihe  expression  is,  ^  ex* 
eluding  his  assignees^  legal  or  conventional ; "  and  where 
this  exclusion  is  made,  <<  subtenanta'"  ia  generally  added )y 
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perty  without  the  cohseht  of  the  proprietor, 
nor  can  he  hold  it  contrary  to  the  terms  of 
that  consent  j  hence,  if  a  proprietor  has  given 
to  one  the  privilege  of  possessing  his  property^ 
that  privilege  cannot  be  transferred  to  another 
contriary  to  the  will  of  the  proprietor.  The 
Court,  however,  avoided  the  general  pointy  and 
found  "  that  this  tack,  as  it  expressly  secluded 
"  assignees,  is  not  adjudgable. ''  * :  This  judg- 
ment was  followed  in  a  subsequent  case. '  And 
it  has  also  been  held^  where  the  lease  was  grants 
ed  &r  45  years,  and  a  life,  to  the  tenant,  '^  his 
**  heirs,  executors,  and  assignees  whatsoever, 
^*  with  whom  the  landlord  shall  be  content,  and 
"  accept  of  allenarly, "  that  the  tenant  has  no 
power  to  assign  in  security  of  a  debt  without 
the  landlord's  consent.  * 

Thus,  a  lease  to  a  tenant  and  his  heirs  sim- 
ply, will  exclude  voluntary  assignees,  and  an 
express  exclusion  will  exclude  even  adjudgers. 
But  there  is  a  peculiarity  here  deserving  of  at* 

^  ElUof  V.  the  Duke  of  Bucdeogb,  14th  December^  174«7. 
Kames's  Remarkidbtle  Decisions,  No.  84.  Kilk.  p.  396.  Falc 
No.  217.  Mor.  p.  10329;  and  Elchies  voce  Tack.  No.  12, 
Elchies'  Notes,  p.  444. 

^  John  and  William  Cunningham  and  Co.  v.  Hanultop, 
2l8t  November  1770.    Fac.  Coll.    Mor.  p.  10410. 

^  Sanderson  v.  the  Marquis  of  Tweedale,  24tb  NoveiD- 
ber      56.   Fac.  CoU*    Mor.  p.  10407. 
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tention  ;  for  where  the  landlord  expressly  eTSt* 
chides  assignees,  but  admits^  as  an  exception  to 
this^  *'  such  as  he  shall  approve  qf,'^  this  excep^ 
tion  it  has  be^i  thought  may  defeat  the  ex- 
clusion eatirely.  It  is  true,  that  in  the. case  of 
Elliot  V.  the  Duke  of  Buccleu^,  which  has 
just  been  cited,  where  the  power  of  exckiaon 
was.  thus  qualified,  the  Court  did  not  attach  any 
importance  to  the  condition,  and  found,  that 
even  the  legal  assignee  bad  no  right ;  And  in 
Sanderson  v.  the  Marquis  of  Tweedale^  in 
which  the  i»recise  question  was  argued,  a  simi- 
lar decision  was  pronounced*  But  where  a  long 
lease  to  the  tenant  '^  and  his  heirs^^  in  which 
assignees  were  exchided,  vmless  they  were  such 
as  the  landlord  *^  should  be  content  mlh  and  ac-^ 
"  cept  qf^^*  was  assigned  by  the  tenant  to  his 
€K)ii,  the  Court  refused  to  remove  the  son,  in 
an  action  brought:  by  the  landlord  for  annulling 
his  right/  But  in  the  4th  volume  of  Rames'  Dic- 
tionary, there  is  the.  following  parage :— ***  The 


•  HepbUm  v.  Burn,  14A  February  1*759.  Fac.  Coll*  Mor. 
tr.  lb409^i  On  reference  to  tb»  case,  however,  it  will  be 
fbond  that  no  argument  was  founded  upon  tbe  terms  of  the 
exclusion  of  assignees,  and  that  the  assignetfon  was  supported 
^iiefly  on  -the  ground,  that  it  had  been  completed  by  pos- 
session, and  that  It  was  in  fiEivour  of  the  tenant's  hetry  the  lease 
lyemg  granted  to^  the  tenant  and  hit  heirs.  There  were  also 
other  circumstances  in' the  case  unfavourable  to  the  landlord^ 
plea. 


ASSIGNATION  BY  MARRIAGS.  179 

^'  Lords  found,  in  a  similar  case  to  that  of  Hep- 
"  burn  and  Bum,  where  the  heritor's  consent 
**  was  made  necessary  to  the  assignation,  that 
**  the  heritor  was  not  entitled  arbitrarily,  or  out 
"  of  mere  caprice,  to  withhold  his  consent, 
"  where  the  proposed  assignee  was  in  good  cir^ 
**  cumstances,  and  otherwise  unexceptionable."  * 
Although,  therefore,  the  simple  exclusion^  when 
expre3sed  in  the  lease,  lessens  the  tenant's  right, 
an  exclusion  of  this  kind  may  have  a  contrary 
effect,  and  confer  on  the  tenant  a  greater  power 
than  where  the  lease  is  silent  on  the  points  * 


>^— Iv^^WWWia^— ^V^«i^Ba«« 


I*  Duke  of  Koxbargh  %f.  Archibaldsi  5th  March  1785. 

Diet.  Vol.  IV.  WfCe  Personal  nod  TransmisdUi*    Mor.  p* 

104.12.  ^ 

^  Vallendne  v.  Sir  A.  Ramsay,  SSth  June  1791»  not  tt^ 

ported^  hut  noted  in  BelTs  Com.  Vol.  t.  p.  SSi  ^k  E* 
<j^«.    la  tbicr  ca$e  the  lease  was  for  19  years,  4^4  |i  life, 

to  the  lessee^  **  his  heirs  and  assignees>  such  assignees  ie* 
^^  ing  always  agvteaUe  to  and  appromd  of  bif  the  lessor  an4 
*<  his  heirs,*'  The  lessee  became  insolvent,  and  executed  a 
trusi  for  behoof  of  his  creditors,  empowering  his  trustees  to 
manage  the  farm,  and,  if  necessary,  to  sell  the  lease.  The 
landlord,  #ho  was  a  creditor,  presided  at  a  meeUng  of  ere* 
dltora^  and  signed,  as  president,  a  minute,  resolving  to  sell 
the  lease  for  behoof  of  the  creditors.  A  sale  yrs^  accord-* 
ingly  advertised ;  but  befofe  the  day  of  sale,  the  landlor4 
sent  to  the  trustees  certain  written  conditions,  relative  to  the 
the  management  of  the  farm,  &c.  qn  which,  and  not  other- 
wise, he  would  consent  to  a  sale  or  assignation  pf  the  lease. 
Those  conditions  hurt  the  sale,  and  the  landlord  himself  be* 
came  the  pujrchaaer  of  the  lease,  at  an  undervalue.  The  ori- 

2  M 
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.  The  eftect  of  an  exeltision  of  assignees  in  the 
ease  where  the  prohibition  has  an  irritancy  an-^ 

gioal  lessee  brought  an  action  of  reduction,  on  the  ground, 
that  the  landlord  was  bound,  both  by  the  clause  in  the  lease^ 
and  by  hid  consent  at  th^  meeting  of  creditors,  to  receive  an 
unexceptionable  assignee  or  purchaser,  and  that  he  had  no 
power  to  withhold  his  consent  arbitrarily,  or  to  annex  to  it  such 
(conditions  as  amounted,  in  effecti  to  a  new  lease,  essentially 
difierent  from  the  original  one :  That  if  the  landlord  could 
offer  no  good  objection  to  the  proposed  assignee,  he  must 
receive  him ;  and  that  the  assignee  so  received  came  pre- 
cisely into  the  place  of  the  origibal  lessee.  The  Court  heldi 
incidentally,  that  the  clause  in  the  lease  did  not  give  the 
landlord  the  power  of  rejecting  an  assignee  arbitrarily,  and 
without  good  cause ;  but  independently  of  that^  they  held, 
that  the  landlord's  unqualified  consent  to  a, sale  having  been 
once  given  at  the  meeting  of  creditors,  he  was  not  entitled 
afterwards  to  qualify  his  consent,  by  conditions  different 
from  those  in  the  original  lease. 

It  will  be  observed,  that  in  the  case  of  Hepburn  v.  Buite, 
the  assignation  was  made  by  the  tenant  in  favour  of  his  son, 
the  heir  alioqui  successurus^^a  circumstance  much  relied  on 
In  the  argument  for  the  assignee.  In  the  cases  of  Elliot  v; 
the  Duke  of  Buccleugh,  Cunningham  v*  Greive,  and  some 
other  of  the  cases  above  referred  to,  no  argument  whatever 
appears  to  have  been  foernded  upon  the  qualified^exclusioa 
0f  assigneei^.  Those  cases  were  argued  as  if  the  exclusion 
had  been  absolute.  But  the  case  of  the  Duke  of  Roxburgh 
V.  Archibalds,  as  shortly  noted  in  the  Dictionary,  (Mor.  p. 
10412.),  and  the  unreported  case  of  Valentine  v.  Sir  A. 
Ramsay  (supra)  had  been  generally  referred  to  as  support- 
ing the  doctrine  in  the  text,  viz.  that  where  a  lease  admits 
assignees,  <<  if  consented  to  hf  the  landlord^*  the  landlord 
must  exercise  his  power  of  rejection,  under  the  control  of 
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nexed  to  it,  remains  to  be  considered ;  and  on 
the  same  reasoniiig  which  led  the  Court  to  ex- 

a  Court  of  equity,  and  cannot  arbitrarily  and  unreasonably 
withhold  his  consent,  if  an  unexceptionable  assignee  be  of- 
fered. Bttt  the  prevailing  understanding  upon  this  point 
has  been  altered  by  a  recent  deci»0Q  of  the  First  Division 
of  the  Court,  in  a  case  in  which  the  question  was  fully  ar- 
gued and  solemnly  decided* .  In  that  case,  a  welUfrequented 
tavern  in  Glasgow^  had  beea  let  for  ten  years  to  the  lessee, 
*^  secluding  asmguees  andtabUnanU  toUkoui  the  landlord' t  con- 
**  sent.*'  About  a  year  after  the  commencement  of  the  lease, 
the  lessee  proposed  to  subset  the  tavern ;  and  the  landlord, 
who  seems  to  have  been  apprehensive  that  the  character  of. 
the  house  would  suffer  by  the  change,  objected  to  the  pro- 
posed subtenant.  The  question  came  first  before  the  Burgh 
Court  of  Glasgow ;  and  after  some  investigation  as  to  the 
authorities  upon  the  point,  the  Magistrates,  in  deference  to 
the  cases  of  the  Duke  of  Roxburgh  v.  Archibald,  and  Sir  A« 
Ramsay  v.  Vallentine,  decided  against  the  landlord.  The 
case  came  before  the  Court  of  Session  by  advocation ;  and 
after  hearing  the  question  very  fully  pleaded,  Lord  Alloway, 
Qrdinary,  ''  In  respect  that  an  opinion  has  prevailed  for  , 
<(  some  time  in  this  country,  founded  upon  the  authority  of 
*<  the  cases  Duke  of  Roxburgh  v.  Archibald,  5th  March 
**  1785,  (Mor.  p.  ]  04^12.)  and  Sir  Alexander  Ramsay  v^  VaU 
^*  lentioe,  29th  July  1791,  that  when  a  lease  excludes  as* 
''  signees  and  subtenants  without  consent  of  the  landlord, 
**  this  contemplation  of  consent  so  far  alters  the  rights  of 
**  parties,  that  the  landlord  must  assign  some  reasonable 
''  cause  for  refusing  his  consent ;  and  a  great  deal  has  now 
*'  been  stated  to  shake  the  authority  of  these  decisions,  as 
*^  establishing  that  point ;  and  the  Second  Division  of  the 
^*  Court,  in  the  case  of  M'Kenzie  v.  Learmont  and  Monr 
/^ro,  n<^  reported,  has  pronounced  a  degijsioo  directly  coo^ 
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ciade  the  legal  assignee,  in  the  case  of  Elliot 
against  the  Duke  of  BUccleugh,  effect  would 

^*  Craiy  thereto,  in  order  that  this  matter  of  luob  inportaQce 
**  to  the  landlords  and  tenuits  of  ttna  c0UDtry  may  be 
ff  put  to  rest,  makes  ayisandam  with  the  case  to  the  First 
^<  Division  of  the  Court, "  4^c.  The  case  cam^  before 
the  Court  on  informations,  in  which  the  general  question 
was  very  fiilly  argued,  a  minute  haying  being  put  in  for  the 
lessee,  from  which  it  appeared,  Uiat  the  proposed  s«d[)tenant 
had  no  intention  of  applying  the  premises  to  a  difen^t  pur* 
pose  from  that  for  which  they  had  been  originally  let.  The 
Judges  were  unanimously  of  opinion,  that  the  landlord  might 
refuse  his  consent,  without  assigtaing  any  reason.  Lord  Her^ 
mand  held,  that  there  was  no  authority  in  our  law  for  sub- 
jecting ^e  exercise  of  the  landlord's  power,  under  such  a 
plause,  to  the  control  of  a  court  of  equity ;  and  that  the 
pases  referred  to  in  support  of  such  a  rule  had  no  applica« 
^ion.  llepburn  v.  Burn  was  not  a  question  with  a  stranger 
assignee;  the  lessee  there  merely* put  forward  the  sucoes- 
ftion  to  his  eldest  son ;  so  that  the  landlord  had  no  reason 
to  complain  of  a  stranger  being  forced  upon  him.  The  Duke 
of  Roxburgh  o.  Archibald,  gave  no  authority  for  the  entry 
iu  the  Qictionary ;  for  the  question  decided  in  that  case  ap- 
pears^ on  investigation,  to  have  related  to  the  fodder  upon 
the  farm,  and  not  to  the  power  of  a  landlord  to  refuse  or  ad- 
mit an  ajisignee  ;  and  Sir  Alexander  Ramsay  v.  Vallentine 
was  decided  on  the  specialty,  that  Sir  Alei^ander,  the  land- 
lord, had  authorized  the  lease  to  be  sold,  and  after  doing  so 
had  adjected  condition^  to  his  consent,  which  diminished  its 
yalue.  Lord  Bdmuto  concurre4  generally  with  Lord  Her- 
roaqd.  Lord  Bedgray^  until  he  read  these  papers,  had  a  ge- 
peral  impression  that  the  landlord,  in  a  case  like  the  present; 
was  bound  to  exercise  his  right  under  the  control  of  the 
Court.    It  appeared^  however>  iriien  investigated,  that  there 
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no  doubt  be  giy&a.  to  this  irritancy  $  and  While 
the  right  of  the  assignee  would  be  defeated,  this 

was  no  anA^ty  for  such  an  impresiion.    The  limdlordiy 
therefore,  k  not  bottod  to  assign  a  reason.    Lard  PruidM 
HopCf  Where  assignees  are  excluded  withoul  the  consent  of 
the  landlord,  the  landlord  is  not  bound  to  assign  any  reason 
for  refusing  his  consent.    I  never  heard  of  the  rule  here 
maintained  by  the  tenant,  that  the  landlord  is  bound  in  such 
a  case  to  exercise  his  discretion  under  the  control  of  a  court 
of  equity.    There  appears  to  be  a  mistake  in  reporting  the 
Duke  of  Roxburgh  o.  Archibald.    With  regard  to  Vallen- 
tine  V.  Sir  Alexander  Ramsay,  I  remember  the  case  well. 
I  was  counsel  for  Vallentine's  creditors.    There  Sir  Alex- 
ander had  agreed  to  the  lease  being  exposed  to  public  sale ; 
and  the  night  before  the  sale,  he  annexed  certain  conditions 
to  his  consent,  which  were  read  at  the  meeting  when  the 
lease  was  exposed ;  but  they  were  so  unfavourable  that  no^ 
body  would  bid  for  it.     Soon  after  this.  Sir  Alexander  him* 
aelf  purchased  the  lease,  and  next,  day  let  the  farm  at  a  con« 
siderable  advance  of  rent.    Sir  Alexander  Ramsay  was  a 
very  respectable  gentleman,  but  in  that  case  had  taken  an 
erroneous  view.  His  conduct  nearly  approached  to  fraud,  and 
it  was  in  that  view  that  the  Court  decided  the  case.    The 
Lord  President  seemed  to  think  that  there  might  be  room  for 
a  distinction  in  interpreting  clauses  such  as  occurred  here, 
between  the  case  where  the  lease  is  to  the  tenant  excluding 
assignees  and  subtenants  mthout  the  landlord's  consent  and 
that  where  the  lease  is  to  the  tenant  and  bis  assignees  and 
subtenants,  if  consented  to  hy  the  landlord.    In  the  former 
case,  the  exclusion  being  absolute,  in   £0  far  as  the  te- 
nant is  concerned,  the  landlord  can  be  subject  to  no  con- 
trol.    He  may  give  a  consent  if  he  thinks  proper,  but  is  not 
bound  to  assign  any  reason  when  he  withholds  it^    In  the 
)9V^x  p^se,  there  may  be  room  for  a  diffisrent  construction ; 
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right  of  the  original  tenant,  who,  by  assigning, 
luid  forfeited  his  lease,  would  not  revive. 
.  Here  it  will  be  proper  to  attend  to  the  ei&ct 
of  this  exclusion  on  a  female  tenant  who  maiv 
ries ;  a  question  which  has  occasioned  some 
doubt  amongst  lawyers.  Craig  hold$,  that  if  a 
tack  be  granted  to  a  woman,  and  she  afterwards 

but  although  his  Lordship  thought  that  such  a  distinction 
night  be  taken,  he  did  not  go  so  far  as  to  say  that  the  latter 
mode  of  expressing  the  clause  would  have  led  to  a  different 

decision.    As  to  the  case  of  M'Kenzie  v.  Learmont  and 

•        •        • 

Munro  in  the  Second  Division,  referred  to  in  the  Lord  Or- 
dinary's interlocutor,  it  was  no  decision  upon  the  point. 
Lord  Succoth.  If  the  question  had  now  occurred  for  the  first 
time,  he  would  have  been  inclined  to  agree  with  the  opi- 
nions delivered ;  but  when  the  reverse  had  been  laid  down 
in  a  book  of  authority,  and  when  the  interpretation  there 
stated  to  have  been  sanctioned  by  the  Court,  has  been  re- 
peated by  a  very  high  living  authority  in  his  Lectures,  (Ba- 
ron Hume)  bis  Lordship  had  some  doubts,  on  coming  into 
^Court,  how  far  it  might  be  proper  to  put  a  different  coh- 
atruction  upon  the  clause.  The  Court  decided  in  favour  of 
the  landlord,  and  found  him  entitled  to  expenses.  Muir  v. 
Wilson,  20th  January  1820;  reported  also  in  the  Faculty 
Collection. 

.  The  lease  of  an  urban  tenement,  where  the  contrary  is 
pot  expressed,  implies  a  power  of  assigning  or  subset- 
ting,  provided  the  subject  is  not  subset  for  a  purpose  differ- 
ent from  its  former  use.  Anderson  v*  Alexander  and  Miller, 
10th  July  1811*  Fac.  Coll*  See  also  Russel  and  Acken- 
bead  V.  Benny,  7th  January  1748.  Elchies,  voce  Tack  No, 
13.  Notes,  p.  ^^i*.  Kilk,  under  names  A^^chison  v*  Binnjyi 
vope  Tjg^ck,  JJo,  V.    Mor.  p.  10405, 
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• 

marries,  she  may  be  removed,  although  it  may 
have  been  a  liferent  lease ;  for,  where  the  lease, 
which  is  strictimnd  juris^  is  given  to  her  so  as 
not  to  admit  of  an  assignee,  she  camxot,  with- 
out the  consent  of  the  landlord,  obtrude  upon 
him  a  new  tenant,  that  is  her  husband,  lest  the 
landlord  should  be  forced  to  receive  as  tenant 
a  person  he  does  not  choose  to  admit.  *   Craig's 
opinion  appears  to  have  been  followed  in  one 
case,  where  a  tack  to  a  woman,  excluding  as- 
signees, was  held  to  be  voided  by  her  marriage, 
and  it  was  found  that  the  landlord  was  under 
no  obligation  to  repay  any  part  of  a  grassum 
which  he  had  received. '  This  was  a  very  strong 
case,  for  the  landlord  had  received  the  rent  for 
some  years  after  the  marriage  without  objec- 
tion.— Craig's  opinion,  and  consequently  the 
principle  of  this  decision  (which  stands  unsup- 
ported), are  very  strongly  opposed  by  Lord 
Kames,  who  not  only  shows  that   Craig,  in 
other  cases,  was  of  opinion  that  a  liferent  lease 
was  assignable ;  but,  admitting  that  it  were  not, 
he  asks,  "  Can  marriage  operate  an  assignation 
"  of  a  subject  which  is  not  assignable  ?"  *  All 
the  efiect  therefore  that  marriage  can  have,  is 
to  bestow  the  power  of  administration  on  the 


'  Craig  de  Feudis.    Lib.  ii.  Dieg*  1 0.  §  6* 

^  Sir  John  llumev.  Taylor  and  Hustiand^  16th  February 

1734*.    Elchies,  voce  Tack,  No.  2. 

'  Rem.  Dec.  No.  81«.    Elliot  v,  the  Duke  of  Bucjeleugh. 

Mor.  p.  10329. 
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husbaod,  leaving  the  tack  to  subsist  in  the  wife 
^.s  formerly.  Lord  Karnes's  opiaioQ  seems  to  bo 
correct ;  and  appears  to  have  been  the  ground 
of  the  decision  in  a  subsequent  case,  where  the 
lease  wi»  for  18  years  to  the  spousea  and  the 
longest  liver  of  them,  and  the  heirs  of  the 
longest  liver,  expressly  occluding  assign^s  and 
s^ubtenants  ;  and  declaring,  that  if  any  of  them 
^hould  subset  or  assign,  the  tack  should  ipso 
jf2Ecto  become  null  and  void.  The  husband  died  j 
and,  in  terms  of  the  destination,  the  tack  fell  to 
the  wife,  who  married  a  second  husband,  on 
which  the  landlord  brought  a  reduction  of  the 
l#ase,  on  the  ground  that  it  had  fallen  by  her 
pnarriage.  But  the  Court  held,  thitt  the  tack 
was  not  irritated  by  the  wife's  second  mar-e 
yiage. ' 

What  h^  been  said  as  to  the  power  of  assign^ 
ing  applies  only  to  the  case  of  an  ordinary  lease 
for  19  yeara  ;  for  where  the  lease  is  granted  for 
a  lifetime,  or  fpy  ino  19  year^^  or  for  a  period 
exceeding  the  ordinary  endurance,  a  dekctus 
persoTUP  is  not  implied,  and  it  is  held  that  in 
jsqch  a  case  the  tenant,  unless  expressly  prohi- 

]i)ited,  is  entitled  to  assign.  * 

'^^"^^"^— •— ■— 1— "^^ ^— — ^^— «— "^p— ^^— — ^— ^— ^^— ^— »•■«— i^p™».«— «^.— ^-"--—i^i^—i^^^^^^— ^— ^•■^^ 

*  Gillon  V.  ^mrhesLdy  ^tfe  March  1775-  Fac.  Coll, 
Bfor.  p.  15286. 

*  Ross  V.  Blair,  10th  February  1627.  Spottiswood, 
j(Tack.)  Mpr.  p.  10368.  Hume  v.  Craw,*  2Sth  February 
1637.  Durie.  JVtor.  p.  10371,  P|ifF  v.  Fooler,  16th  July 
|fe72.    Stair.  Mor.  p.  10282. 
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To  bring  what  relates  to  the  power  of  assign^ 
ing  into  one  'view  :  1.  Where  a  lease  is  givea 
for  19  years,  or  for  any  shorter  period,  to  a 
tenant  and  his  heirs,  without  mention  of  as- 
signees, the  tenant  has  no  power  of  assigning ; 
but  the  lease  may  be  adjudged  by  creditors, 
2.  Where  assignees  are  expressly  excluded,  the 
lease  cannot  even  be  adjudged ;  nor  (as  the  law 
has  been  interpreted)  can  the  tenant  name  an 
heir,  to  exclude  the  heir  at  law.  3.  A  lease, 
excluding  assignees  even  imder  an  irritancy, 
will  not,  in  the  person  of  a  female,  be  irritated 
by  her  marriage.  And,  lastly y  a  lease  for  the 
lifetime  of  the  tenant,  or  for  more  than  an  ordi^ 
nary  endurance,  confers  by  implication,  a  right 
of  assigning,  unless  that  right  be  expressly  ex- 
cluded. 

Sublease. — The  tenant's  power  of  subsetting 
has  been  fully  and  deliberately  considered  by 
the  Court ;  °  and  after  a  hearing  in  presence, 

*  AlHidn  t7.  Proudfoot,  22d  January  1788.  Fat.  Cell. 
Mor.  p.  15290.  In  this  case,  Patrick  Alison  let  part  of 
the  lands  of  Newhall,  for  19  years,  to  James  Wilson,  <*  se- 
*^  eluding  his  heirs,  executors,  adjudgers,  and  assignees, 
"  except  in  the  event  of  his  wife's  surviving  him ;  and,  in 
•*  that  case,  he  shall  have  power  to  assign  to  her  what  years 
"  (jf  the  tack  shall  be  then  to  run. "  James  accordingly 
assigned  the  lease  to  Margaret  Proudfoot  his  wife ;  and  im- 
mediately after  his  death,  she  subset  the  lands  to  Adam 
Litster,  on  which  Mr  AlUon,  the  landlord,  brought  a  reduc- 
tion of  the  sublease. 
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with  a  view  to  fix  the  point,  it  has  heen  found 
that  a  tenant  under  a  19  years  lease,  though 


Pleaded  in  Defence. — The  contract  of  location  is  not 
in  its  own  nature  intransmissible.  In  the  Roman  law,  the 
iessee  might  have  transferred  his  right  to  another^  provided 
there  had  been  no  relevant  objection  to  the  character  or 
circumstanees  of  that  other  person.  In  ancient  times,  the 
lease  was  put  on  a  different  footing ;  but  this  arose  from 
circumstances  long  since  past.  Landlords  were  then  forced 
lo  rely  on  the  fidelity  of  their  tenants  and  retainers.  They 
were  responsible  for  the  conduct  of  those  whp  resided  on 
their  estates,  and  the  nature  of  the  prestations  and  services 
to  be  performed  by  the  tenant^  brought  them  closer  to- 
gether. Hence,  the  lease  was  considered  as  a  contract, 
ftridi  Juris  ;  if  given  to  a  woman,  it  fell  by  her  subsequent 
marriage ;  if  to  a  man,  it  fell  by  his  death,  and  was  alike 
incapable  of  voluntary  or  judicial  transmission.  But  now  it 
is  no  longer  the  personal  services  of  the  tenant,  or  his  pecu- 
liar qualifications,  which  the  landlord  has  in  view.  His  sole 
•bject  is  the  rent  which  the  tenant  can  pay.  Hence  the  heir 
of  a  tenant  is  admitted,  unless  he  be  specially  excluded. 
His  creditors  may  adjudge  the  lease.  The  lease  to  an  unmar- 
ried woman  does  not  fall  by  her  marriage.  It  has  been  found, 
that  though  a  lease  for  19  years  excluded  assigness,  there 
might  nevertheless  be  a  subset ;  and  the  custom  of  excluding 
subtenants  is  a  presumption  in  favour  of  the  power  of  sub« 
setting,  when  the  lease  is  silent  on  that  point.  Besides, 
what  purpose  would  it  serye  to  exclude,  by  implication,  a 
subtenant,  when,  from  the  nature  of  the  lease,  the  land- 
lord must  now  admit  the  heirs  at  law  of  the  deceased,  (heirs 
portioners,  minors,  idiots,  or  judicial  assignees,  ignorant  of 
farming,)  unless  where  they  are  expressly  excluded  ? 

ANSwxRED.-^Although  some  of  the  reasons  which  for* 
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HQt  expressly  barred  from  subsetting,  had  no 
power  to  subset ;  and  this  judgment  has  been 

merly  contributed  to  give  a  limited  interpretation  to  the 
tenant^s  right  do  not  now  exist,  it  is  still  of  the  utmost  im- 
portance to  landlords  to  have  a  power  of  rejecting,  without 
assigning  any  reason^  those  with  whose  characters  they  are 
dissatisfied.    A  landlord,  though  not  indebted  for  his  per- 
sonal safety  to  his  tenant,  nor  answerable  for  the  tenant's 
conduct,  must  yet  depend  on  the  personal  industry  of  the 
tenant  for  the  regular  payment  of  his  rent,  and  on  his  quali- 
fications as  a  farmer  (now  that  farming  has  become  a  science)* 
for  the  right  cultivation  of  his  lands ;  and  on  his  peace* 
able  and  neighbourly  disposition,  not  only  for  his  own  qukt, 
but  for  that  of  the  other  tenants  on  his  estate ;  and  there 
are  innumerable  cases  where  a  man  (to  whose  character, 
and  circumstances  no  legal  objection  could  lie)  might,  as 
a  tenant,  bring  the  greatest  inconvenience  and  loss  on  his 
landlord.    The  alterations  on  the  interpretation  of  the  lease 
have  not  gene  so  far  as  has  been  stated.    A  lease,  where 
assignees  are  not  excluded,  may  he  carried  by  an  adjudica- 
tion, the  favour  due  to  creditors  making  an  exception  from 
the  general  rule.   Another  exception  has  been  introduced  in 
favour  of  heirs ;  and  it  has  been  found,  that  a  woman  does  not 
forfeit  her  lease  i)y  subsequent  marriage,  and  that  her  husband* 
in  her  right,  is  entitled  to  manage  the  farm,  a  decision  equally 
favourable  to  the  proprietor  and  to  the  lessee.    But  all  other 
restraints  (unless  where  the  lease  is  of  such  an  endurance 
as  puts  it  almost  on  a  footing  with  a  right  of  property)  are 
still  in  force.     Without  a  power  of  assigning,  assignees  are 
excluded ;  and  although  in  one  case  it  was  found,  from 
particular  circumstances,  that  an  exclusion  of  assignees  did 
not  prevent  subsetting,  no  decision  has  favoured  the  o- 
pinion,  that  a  sublease  is  effectual  without  an  express  al- 
lowance from  the  landlord. 
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i^peated  in  another  case,  inhere  it  was  far  frotti 
being  clear,  that  there  was  not  in  the  custom 
of  the  estate,  and  in  the  nature  of  the  obligation, 
a  power  of  subsetting.  The  missives  of  lease 
referred  to  certain  articles  and  regulations,  es^ 
tablished  by  the  landlord  for  his  leases  on  a 
particular  estate ;  and  in  these  regulations  there 
was  neither  an  express  permission  to  subset, 
nor  a  prohibition  against  it,  though  mention 
\¥as  made  of  tenants  and  subtenants,  and^  in 
another  place,  of  tenants  as  distinguished  from 
possessors ;  and  in  a  lease  which  had  been  for- 
mally executed  between  the  landlord  and  an^ 
Other  tenant,  who  had  originally  entered  into 
a  similar  missive,  the  lease  contained  a  power 
of  subsetting  ;  and  it  was  admitted  to  be  cus^ 
tomary  for  the  teoants  on  that  estate  to  let 
dmall  portions  of  their  lands  to  subtenants^ 
Under  these  circumstances,  the  Cburt  affirmed 
the  judgment  of  the  Lord  Ordinary,  who,  "  in 
''  regard  it  did  not  appear  that  the  principal 


This  quen ion  came  first  before  the  Coart  on  a;  pethfon 
and  answers  ;  then  a  hearing  was  ordefed,  when  the  Lords 
found,  **  That  Margaret  Proudfoot^  the  defender,  had  no 
'*  right  to  grant  the  sublease  under  reduction,  and  there. 
**  foi^e  reduced  the  same  i  '*  And  this  decision  is  said  to 
haye  rested  on  this  principle,  **  That  in  a  lease  of  no 
*<  greater  endurance  than  19  years,  neither  assignees  nor 
<' subtenants  were  admissible^  unless  in  virtue  of  a  special 
"  paction. " 


'^  tenant  had  powers  to  subset  his  farm,  de- 
"  cerned  in  the  removing. "  * 

The  same  distinction  is  here  to  be  made  that 
was  found  to  hold  in  regard  to  assignees  ;  for, 
although  a  lease  for  19  years,  where  there  is 
no  power  to  subset,  will  not  authorize  a  sub- 
lease, a  tack  of  a  longer  endurance  will  entitle 
the  tenant  to  subset.  A  tenant,  who  possessed 
a  farm  on  a  lease  for  38  years,  in  favour  of' 
himself,  his  heirs  and  executors,  granted  a  sub^ 
lease,  of  which  the  kndlord  brought  a  reduc- 
tion, founding  on  the  law  as  established  in  the 
case  of  Alison  v.  Proudfoot.  But  the  Court^ 
on  the  general  ground,  that  a  power  of  sub- 
setting  is  implied  in  a  lease  of  38  years,  unani-^ 
mously^  sustained  the  sublease. ' 

A  farther  exception  will  be  found  wherevef 
the  lease  gives  a  power  of  "  out-putting  and  in- 
putting tenants ;"  for  these  words  are  held  by 


*  Earl  of  Peterborough  v.  Milne,  Stfa  March  1791.  Fac* 
Cell.  Mor.  p.  15293.  In  Lord  Cassilis  vf.  M acAdam,  5th 
Decenriber  1806, — Fac.  Coll.  Mor.  voce  Tack^  A  pp.  No. 
XIV*  p.  24, — The  lease  was  for  21  years.  This  was  held 
to  be  a  lease  of  ordinary  endurance,  and  the  power  oP  sul>- 
setting  excluded.  It  was  strongly,  but  ineSectually  plead*- 
edy  that  delectus  personaf  in  leases^  was  now  unnecessary  and 
odious,  and  that  the  interpfretation  ought  to^  be  strict,  limit* 
ing  the  landlord  to  19  years,  and  empowering  the  tenant  in 
a  lease  for  any  longer  endurance  to  subset. 
*  "  Skttpson  V.  Gray  and  Websteri  22d  May  1794.  Fac 
Coll.  M.  p.  15294. 
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all  our  institutional  writers  to  confer  a  power 
of  subsetting. '  And  it  may  here  be  remarked, 
that  a  mere  exclusion  of  assignees  in  a  long 
lease  will  not  be  considered  sufficient  to  ex* 
elude  subtenants,  * 

The  power  of  subsetting,  then,  does  not  be- 
long to  a  tenant  under  a  lease  of  19  years^  im- 
less  expressly  conferred  by  the  lease.  But  in  ' 
a  liferent .  lease,  or  in  a  lease  of  extraordinary 
endurance,  the  tenant  possesses  a  power  of 
subsetting,  if  it  be  not  circumscribed  by  the 
terms  of  the  lease ;  and  the  power  "  qf  (mU 
^^  putting  and  in^putting  tenants^-  is,  in  all  cases, 
equivalent  to  the  most  ample  power  of  sub- 
setting. 

Manager  for  creditors  S^c-^lt  remains  to  be 

considered,  with  reference  to  the  destination 
of  the  lease,  whether  (if  assignees  and  sub- 

'  Stair,  B.  ii.  tit.  ix.  §  22.  Bankton,  B.  ii.  tit.  ix. 
§  17.     Erskine,  B.  ii.  tit.  vi.  {  SS. 

«  Trotter  v.  Dennis,  22d  Nov.  1770.  Fac.  CA\.  Mor. 
p.  15282.  This  was  not  a  4irect  decision ;  but  the  Court 
was  of  opinion,  that  there  was  a  clear  distinction  between  as- 
signees and  subtenants ;  as  in  the  one  case,  the  tenant  was 
changed,  in  the  other,  not;  and  that  an  exclusion  of  as- 
signees did  not  comprehend  an  exclusion  of  subtenants. 
See  also  BcWs  Com,  vol.  L  p.  BS.  Uh  Edit,  and  the  cases  of 
Crawford  v.  Maxwell,  28th  June  1758.  Mor.  p.  15S07» 
and  Ogilvy  v.  Fulkrton's  Creditors,  6th  July  1791.  N<a 
reporied,  but  noted  in  Mor.  p.  15309,  and  both  referred  to 
by  Mr  Bell.     Vide  i^a,  c.  VI.  §  2. 
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tenants  are  both  excluded)  it  be  in  the  power 
of  the  tenant,  or  his  creditors,  to  possess  the 
farm  by  means  of  a  manager,  for  behoof  of  those 
having  interest. 

This  is  certainly  a  most  equitable  power, 
now  that  large  capitals  are  invested  in  farm- 
ing ;  for,  it  is  manifestly  unjust,  that  a  tenant, 
who  may  have  contracted  the  debts  which  op- 
press himj  in  improving  the  farm,  and  the  pro- 
fits of  which  improvements  are  capable  of  ex- 
tricating him  from  hid  difficulties^  should,  in 
the  event  of  any  sudden  misfortune^  be  depriv- 
ed of  those  means  of  relief,  on  which  both  he 
and  his  creditors  had  a  title  to  rely.  A  lease, 
which  should  excliide  such  a  power  of  manage- 
ment, without  providing  some  other  plan  by 
which  the  tenant  or  his  creditors  might  derive 
a  fair  return  for  the  expenditure,  would  be  in 
the  highest  degree  inequitable  and  fradulent. 

The  expedient  of  appointing  a  manager  for 
the  creditors,  is  said  to  have  been  devised  by 
Mr  Lockhart,  afterwards  Lord  Covington; 
and  to  have  been  followed,  under  his  direc- 
tions, in  a  case  which  came  afterwards  to  be 
decided  by  the  Court.  In  that  case,  the  lease 
was  granted  to  the  tenant^  his  heirs  and  suc- 
cessors, excluding  assignees  and  subtenants. 
The  crop  and  stocking  were  poinded  for  debt ; 
and  the  creditors  having  consulted  Mr  Lock- 
hart,  as  to  the  measures  which  they  ought  to 

VOL.  1.  N 
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pursue,  he  advised  them  to  appoint  a  factor  or 
manager  over  the  farm.  In  place  of  doing 
this,  however,  the  tenant  gave  the  right  to 
one  of  his  creditors,  who  hod  made  some  ad- 
vance for  behoof  of  the  rest ;  and  on  these 
advances  being  repaid,  the  right  was  to  be  at 
an  end.  The  Court  decerned  in  an  action  of 
removing  at  the  landlord's  instance,  against 
the  tenant  and  the  manager  whom  he  had  ap- 
pcMnted ;  and  this  is  all  that  appears  in  the 
Faculty  Collection.  ^  But  the  case  having  been 
ther^ifter  brought  under  review,  and  argued 
on  the  point,  whether  the  tenant  might  not 
appoint  a  manager,  the  Court  continued  the 
tenant  in  possession. 

The  same  question  was  again  considered,  in 
a  case  where  a  mill  was  kt  to  the  tenant  and 
his  heirs,  excluding  assignees  and  subtenants, 
without  the  consent  of  the  landlord.  The  te- 
nant died,  and  his  a&irs  being  iu  disorder, 
his  creditors  endeavoured  to  make  an  agree- 
ment with  the  landlord,  by  which  they  might 
have  the  benefit  of  the  unexpired  period  of 
the  lease.  But,  finding  this  impracticable, 
they  prevailed  upon  the  tenant's  heir  to  give 
a  letter,  empowering  one  of  the  creditors  to 

'  Jaimesoii  Durham  v«  Henderson  and  Livingston,  28d 
January  1773.  Fac.  Coll«  Mor.  p«  15283  ;  and  App.  voce 
Tack. 


J 


ttlan^ge  and  superintend  the  mill,  and  to  act 
as  freely,  in  all  respects,  as  if  the  heir  werd 
personally  present;  and  he  was  taken  hound 
to  account  to  the  heir  for  his  intromissions,  af-» 
ter  deducting  his  necessary  expensesi-^^Oft 
granting  this  letter  to  the  manager  chosen  by 
the  creditors,  the  heir  received  from  the  ere-* 
ditors  an  obligation  of  relief  from  the  conse-^ 
quences  of  thus  representing  the  tenant ;  and 
it  was  declared)  that  the  profits  of  the  lease 
should  go  exclusively  to  the  creditors^ 

When  this  manager  began  to  act,  an  action 
of  removing  was  brought  before  the  Sheriffi 
who,  on  the  ground  that  the  heir  was  in  pos- 
session, by  means  of  his  servants  or  manda< 
toriesi  and  that  there  was  no  clause  in  the 
deed  requiring  residence  on  the  part  of  the  te* 
nant^  dismissed  the  action^  ,  Lord  Justice  Clerk 
(M*Queen)  adhered  to  the  judgment  of  the 
Sheriff  J  and  this  judgment  the  Court  confirm^* 
ed.* 


lakia. 


>  Laird  and  Company  v.  Grindlay,  30th  June  1791.  Mori 
p*  15294*.  Bell's  Cases,  8ro,  p.  296.  In  opposition  to  this 
judgment,  it  was  said,  that  the  restriction  on  the  tenant 
was>  that  he  should  neither  assign  nor  subset;  which 
must  be  understood  as  a  virtual  prohibition,  to  convey  the 
lease  under  any  form.  That  the  bankruptcy  of  the  tenant 
is  one  of  the  circumstances  for  which  a  declaration  of  this 
kind  is  meant  to  provide,  and  it  was  held  to  be  the  same 
as  if  the  laudlord  had,  in  as  many  wordS;  declared  to  the 
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If,  therefore,  this  power  is  to  be  taken  away^ 
it  must  be  done  by  an  express  clause,  dedar^ 

tenant,  that,  in  the  event  of  his  bankruptcy,  the  tenant 
should  not  enter  into  the  possession  of  the  farm ;  and  tm^^ 
less  the  provision  has  this  effect,  it  was  said  to  be  altoge- 
ther inefficacious.    On  the  other  hand,  it  was  thought,  that 
a  landlord,  if  he  meant  to  have  none  but  substantial  te- 
nants, ought  to  insert  a  clause  to  that  purpose  in  his  leases, 
and  should  declare  the  tenant's  bankruptcy  to  be  a  forfeit-' 
ure  of  the  lease.    But  without  this,  unless  the  tenant  be 
in  the  situation  provided  for  by  the  act  of  sederunt,  bank- 
ruptcy alone  creates  no  forfeiture.     Suppose  a  lucrative 
lease,  and  that  the  tenant  died  a  bankrupt,  the  heir  may 
enter  cum  beneficio  inventarii  ;  and  it  would  be  ho  objection 
to  his  attaining  the  possession,  that  he  was  to  derive  no  ad- 
vantage from  the  lease,  and  that  the  profits  were  to  go  to 
the  creditors  of  the  deceased. — The  heir  would  thus  per-^ 
form  a  duty  to  the  creditors  of  the  deceased  which  would 
be  highly  commendable ;  but  this  never  could  hie  urged  a^ 
gainst  him  as  a  ground  for  depriving  him'  of  the  lease'.—' 
That,  with  regard  to  the  interposition  of  a  manager,  there 
was  nothing  improper  in  that,  nor  could  it  be  objected  to 
on  account  of  the  exclusion  of  assi^gnees.    Many  farms  are 
possessed  by  a  manager,  where  assignees  and  subtenants 
are  excluded.    Such  were  the  groundJs  on  which  the  judget 
seemed  to  proceed  in  dedding  this  cause. 

Since  the  case  of  Laird  v.  Grindlay,  this  question  hate 
been  several  times  under  consideration  df  the  Court.  In 
one  case  the  tenant  had  projected  improvements,  and  many 
years  of  his  lease  were  unexpired.  The  lease  excluded  as- 
signees and  subtenants.  The  tenant  died  in  great  peenni- 
ary  embarrassment,  and  his  brother  entered  cum  beneficio 
inventarii,  and  named  trustees  for  the  creditors,  allowing 
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Jng  the  bankruptcy  of  the  tenant  to  be  an  ir^^ 
ritancy  of  the  lease.     But,   certainly,   where 

the  whole  profits  of  the  lease  to  go  in  extinction  of  his 
brother's  debts.  The  Court  showed  a  disposition  to  follow 
the  decision  in  Laird's  case.  The  heir's  entry,  and  the 
management  of  trustees  for  creditors  (the  tenant's  resi- 
dence not  being  necessary  under  the  lease)  were  approved 
of,  but  tl^e  cas^  was  compromised  before  a  fipal  decision. 
Earl  of  Galloway  v.  M*Hutcheon,  6th  June  1803.  Not 
Reported.     Referred  to  in  Watson  v,  Douglas,  infra. 

A  lease  expressly  excluded  assignees  and  subtenant^| 
legal  as  well  as  voluntary.  The  tenant  became  bankrupt, 
and  left  the  country ,  having  before  his  departure  granted 
PL  factory,  empowering  a  regularly  bred  farm'er  to  n^anage 
his  farm,  and  his  affairs  in  general,  for  behoof  of  his  cre- 
ditors. The  Court  removed  the  tenant,  ^*  in  respect  of 
"  the  desertion  of  the  farm,  and  that  tkejactory  in  question 
**  seems  to  be  of  the  nature  of  a  covered  assignation.  '*  Monro 
f.  Miller,  11th  Dec.  1811.     Fac.  folU 

A  tack  for  31  years  excluded  assignees  and  subtenants 
r— but  there  was  no  clause  relative  to  residence.  Early  in 
the  lease  the  tenant  became  bankrupt,  and  executed  a  trust 
in  favour  of  his  creditors,*  empowering  his  trustee  to  ma- 
nage the  farm  ; — the  trust  was  to  c^ontinue  until  the  trustee 
was  relieved  of  his  advances.  The  tenant  then  left  the 
country.  The  judges  w^re  much  divided  i^  opinion.  The 
endurance  of  the  lease  weighed  with  those  Judges  who 
were  in  favour  of  the  tenant.  Thg  Secoqd  Division  of  .the 
Court  was  equally  divided  upon  the  question ;  but  after 
consultation  with  the  Judges  of  the  First  Division,  they 
removed  the  tenant.  Watson  v,  Douglas,  I3th  Dec.  1811. 
Pac.  Coll.  Second  Division.  And  the  same  principle  has 
been  followed,  Buchan  Sydserff's  Assignees  v.  Todd.  Stl^ 
^arch  1814.    Fac.  Coll. 
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such  ^  clause  is  to  be  introduced,  it  would  be 
but  just  to  provide  for  the  proper  letting  of 
the  farm,  and  the  appropriation  of  the  surplus 
rent  to  the  tenant  or  his  creditors.  * 

In  Lord  Dalhousie's  case,  which  is  usually  referred  to  on 
this  point,  the  ratio  of  the  decision  appears  rather  to  have 
been  the  desertion  of  the  tenant,  than  the  nomination  of  a 
manager.  Lord  Dalhousie  v.  Wilson,  Ist  Dec.  1802.  Fac. 
Coll.     Mor.  p.  15311. 

It  wquld  rather  appear  that  in  judging  of  questions  of 
this  description,  the  expressed  will  of  the  contracting  part 
ties  has  been  assumed  as  the  rule  of  decision,  although  it 
is  evident  that  the  uniform  application  of  this  rule  must  be 
attended  with  very  difl^rent  degrees  of  hardship.  Where 
the  lease  is  of  long  endtiranoe,  and  the  rent  high ;  or  where 
fl  grassum  has  been  paid;  or  where  improvements  have 
been  projected  by  the  tenant,  and,  to  a  fi^rtain  extent, 
carried  into  effect ;  it  is  a  manifest  hardship  that  the  land-: 
lord  should  enjoy  the  benefit  of  that  outlay  which  may 
|iave  been  the  cause  of  the  tenant's  ruin.  Accordingly, 
where  the  lease  contains  an  irritancy  in  the  event  of  the 
tenant's  bankruptcy,  or  desertion  of  the  farm,  the  credi-> 
tQrs  of  the  tenant,  on  that 'irritancy  being  inqurred,  seem 
to.be^ntitled  to  claim  from  the  landlord  the  value  of  the 
meliorations  made  by  the  tenant  in  contemplation  of  pos^ 
sessing  during  the  whole  stipulated  endurance  of  the  lease . 
provided  the  landlord  is  luoratus  by  those  meliorations ; 
Bell's  Com.  Vol.d.  p.  62,  4th  Edition.  Morton  v-  Lady 
Montgomery,  22d  February  1822.     Shato's  Cases. 

^  In  devising  a  plan  for  letting  the  farm,  the  great  difficulty 
(:oneli8ts  in  uniting  the  interests  of  landlord  and  tenant; 
foe,  on  the  one  hand,  it  is  obvious,  that,  to  dispose  of  the  lease 
to  thf  hi||he^  advantage,  it  ought  to  l^e  put  up  to  puUllQ 
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a  DESCRIPTION  OF  THE  SUBJECT. 

The  subject  is  described  by  its  name,  and 
by  the  names  of  the  parish  and  coimty  within 

roup  ;  whereas,  by  this  manner  of  disposing  of  it,  die  very 
thing  happens  against  which  the  landlord  is  anxious  to 
guard.'  He  is  deprived  of  the  privilege  of  choosing  his  te- 
nant. Perhaps,  it  might  reconcile  those  confficting  inte* 
rests,  were  the  creditors  to  have  a  power  of  offeriag  a  new 
tenant,  (which  new  tenant  would  pay  a  prenuum  to  the 
creditors,  and  be  preferred  at  a  public  roup,  or  in  any  way 
agreeable  to  the  creditors ;)  the  landlord,  on  the  other  hand, 
possessing  a  power  of  retaining  the  farm,  on  paying  tho 
same  premium  to  the  creditors,  which  the  new  tennftt  of- 
fers. In  this  way,  the  creditors  would  receive  die  full  va» 
lue  of  the  leaae,  while  the  landlord,  without  sul^ring  any 
loss,  would  be  enabled  to  exdude  an  improper  tenant. 

It  is  settled,  that  an  express  provision  for  the  forfeiture' 
of  the  kase,  on  the  bankiruptcy  of  the  tenant,  may  be 
strictly  enforced ;  and  such  a  stipulation  is^  perhaps,  the 
most  effectual  method  of  preventing  all  doubt  upon  the 
subject.  A  removing  was  sanctioned  under  such  a  daQse 
of  forfeiture,  without  the  neeessity  of  a  decliurator  of  irri* 
tancy.  Copland  v.  Gordon,  7th  Dec.  1805.  Fac,  Coll, 
Mor.  App.  voce  Tack,  No.  lU  In  the  last  case  upon  the 
subject,  however,  some  doubts  were  expressed  as  to  the 
propriety  of  such  a  decision.  Lord  Meadowbank  thought 
a  declarator  of  irritancy  necessary,  and  that  the  irritancy 
was  purgeable  by  the  production  of  the  bankrupt's  discharge. 
But  the  Court  proceeded  upon  the  express  terms  of  the 
contract,  and  upon  the  injurious  consequences  to  agri- 
9Qlture,  irhioh  might  be  prevented  by  the  ejection  of  b^mk'^ 
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which  it  is  situated.  It  is  usual,  also,  to  de- 
scril^  the  farm  by  its  boundaries ;  by  men- 
tioning the  state  of  the  possession  under  the 
last  tenant;   or,   by  reference  to  a  plan  and 

nipt  tenants.  Forbes  v.  Dancan,  2d  June  1812.  Fac. 
Coll.  See  also  Hog  v.  Morton,  4th  March  1825.  <S^ato 
tfnd  Dunlop's  Cases. 

However  express  the  exclusion  of  assignees  Rsaj:  be,  it  can 
be  pleaded  by  the  landlord  only.  It  is  jus  teriii  to  heirs  or 
•  creditors.  But  although  the  crecBtors  of  the  tenant  cannot 
affect  by  their  diligence  a  lease  containing  such  an  exclu* 
sion,  yet  they  may  force  the  tenant,  by  the  terror  of  other 
diligence,  to  grant  an  assignation  of  his  lease  for  their,  be^ 
hoof.  And  it  is  entirely  a  question  of  prudence  with  the  . 
creditors,  where  there  is  a  forfeiture  in  the  event  of  bank- 
ruptcy,  whether  they  ought  not  to  avoid  vendering  the  te* 
nfmt  legally  bankrupt,  and  by  continuing  him  in  possession, 
attain  tbeir  object  by  a  private  arrangement.  By  pursuing 
a  different  course,  they  qfiay  put  it  in  the  power  of  the 
landlord  to  deprive  them  of  all  bene6t  from  the  lease. 

But,  **  Creditors  under  the  act  1621  c.  18.  may  challenge 
*f  an  assignation  or  sublease  granted  by  a  tenant  their 
^f  debtor,  although  the  lease  bears  an  exclusion  of  assig* 
<<  nees  and  subtenants ;  for  the  benefit  of  the  exclusion  is 
'f  pleadable  only  by  the  landlord  t  And  if  he  does  not  ob- 
**  ject,  the  diligence  of  creditors  will  be  available  to  secure 
**  the  benefit  of  the  lease  to  them ;  Beffs  Com.  Vol.  IL  p. 
197,  ^th  Edit.  And  where  a  tenant  under  a  lease,  ex- 
cluding assignees  and  subtenants,  is  pursuing  a  process  of 
cfissio  bonorum^  he  is  bound,  if  required,  to  grant  his  cre- 
ditors a  special  assignation  of  the  lease,  vahat  quantum  ; 
leaving  them  to  make  such  use  of  the  assignation  bs  they 
may  find  practicable;  Martin  v.  his  creditors,  17th  Dec. 
1808.     Fac.  CM. 
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pieasurement.  Where  the  farm  is  properly 
enclosed,  or  where  it  has  natural  boundaries^ 
there  can  be  little  difficulty ;  but,  where  this 
is  not  the  case,  perhaps  the  safest  rule  for  all 
parties  is  to  refer  to  the  possession  of  the  for- 
mer tenant,  which,  being  a  matter  of  notOr 
riety,  will  afford  a  certain  rule  for  ascertaining 
the  nature  and  extent  of  the  possession.  Where, 
a^in,  there  is  a  measurement,  it  ought  never 
to  be  admitted  into  the  description  of  the 
farm,  without  some  qualifying  words,  to  show 
ttuit  the  contents  are  expressed  in  a  demons 
strative,  and  not  in  a  taxative  sense.  ♦  The 
boundaries  and  extent  of  the  farm  would  thus 
be  accurately  ascertained^  without  any  danger 

>  '*  All  and  Whole,  &c. ;  containing,  according  to  a  plai^ 
^<  and  measurement  thereof,  made  by  land? 

«  surveyor,  one  hundred  neres  of  Scotch  measure,  whiclf 
**  plan  has  been  docqueted  and  signed  by  us,  as  relative 
*^  hereto ;  and  TUAip  for  the  space  of,  "  &c. ;  (and  then 
add  these  words  at  the  end  of  the  clause,)  **  and,  in  re-r 
**  spect  the  parties  have  satisfied  themselves  of  the  accu- 
^*  RACT  of  the  said  measurement  ;  the  same  is  hereby 
**  expressly  declared  to  b^  the  rule  and  measurement,  by 
'*  which  all  questions  depending  qq  the  contents  or  size  of 
*'  the  said  farm,  or  any  pan  thereof,  as  laid  down  in  the 
'*  said  plan,  shall  be  determined,  whatever  the  real  con- 
**  tents  of  the  said  farm,  or  any  of  the  parts  thereof,  may 
"  be ;  and  whether  the  same  may  exceed  or  fall  short  of 
**  the  quantities  expressed  in  the  said  plan  or  measure? 
"  ment.  *'  . 
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from  the  errors  which  are  almost  unavoidable 
in  such  measurements :  since  thosq  errors, 
though  they  may  afford  ground  for  a  lawsuit, 
where  either  of  the  parties  are  so  disposed, 
can  scarcely  be  of  such  extent  as  to  occasion 
a  serious  loss. 

In  this  part  of  the  deed  the  reservations  in 
favour  of  the  landlord  are  inserted ;  and  we 
ought  to  distinguish  between  those  which  are 
incident  to  this  contract,  and  constitute  a  re- 
served eight,  independently  of  any  reservation 
expressed  in  the  lease,  and  those  which  are 
not  incident  to  it,  and  which,  of  course,  the 
landlord  does  not  possess,  unless  they  are  spe^ 
cially  reserved. 

Of  the  former  kind  is  the  landlord's  right 
to  the  mines  and  minerals,  woods  and  planting, 
on  the  estate.  The  landlord,  under  this  right, 
may  search  for  minerals,  sink  mines,  and  work 
and  carry  oft*  the  produce,  or,  he  may  cut 
down  trees,  and  carry  them  off.  Those  privi* 
leges  arise  from  the  right  of  property  which 
remains  in  the  landlord,  and  of  which  he  does 
not  deprive  himself  by  granting  a  lease  of  the 
surface.  But  then,  as  he  has  given  the  use  of 
the  surface,  the  landlord,  if  he  exercises  those 
powers,  which  are  inherent  in  his  right  of  pro- 
perty, is  bound  in  equity  to  indemnify  the  te^ 
nant  for  any  damage  which  the  surface  may* 
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suffer  in  consequence  of  the  landlord's  openu 
tions. 

Thus  the  exercise  of  the  landlord's  powers 
is  burdened  with  the  loss  which  may  be  thus 
occasioned  to  the  tenant ;  and  hence,  in  ex- 
pressing this  clause,  there  are  two  points  which 
ought  to  be  kept  in  view ;  1.  The  effect  which 
limy  be  produced  on  the  tenant,  by  expressing 
in  the  lease  a  reservation  of  those  powers.  2. 
The  necessity,  wheje  such  operations  to  a 
great  extent  are  in .  contemplation,  that  the 
landlord  should  express,  in  writing,  the  nature 
and  extent  of  the  xeservation. 

1,  Where  the  lease  contains  an  express  re- 
servation of  the  landlord's  powers  of  seeking 
for  a^4  working  minerals,  &c.  although  it  may 
confer  no  power  which  the  landlord  does  not 
possess  at  common  law,  and  independently  of 
stipulation,  yet  it  appears  susceptible  of  a 
broader  construction.  For  in  virtue  of  such  a 
clause,  the  landlord  might  argue  that  he  was 
entitled  to  exercise  those  rights,  without  in- 
demnifying the  tenant  for  any  surface  damage; 
because,  as  without  such  a  clause,  the  land^ 
Jord^  upon  paying  those  damages,  might  have 
wrought  the  mines  ;  the  clause  being  inserted, 
might  be  said  to  authorize  his  doing  so,  without 
paying  any  surfa^^e  damage ;  since  such  a  clause 
WPttld  b^  without  meaning,  if  it  did  not  con- 
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fer  on  the  landlord  a  greater  power  than  he 
^ad  already  at  common  law. 

Without  saying  what  effect  might  be  given 
to  such  a  plea,  it  is  sfufficient  to  suggest  the 
possibility  of  the  question ;  and,  in  the  case 
which  is  subjoined  in  the  notes,  the  effect  of  a 
similar  clause  in  a  feu-contract  (which  is  in 
many  respects  analagous  to  a  lease)  will  be 
«een.  "*  At  any  rate,  where  such  a  power  is 
reserved  to  the  landlord,  it  is  the  duty  of  the 
conveyancer  to  mention  whether,  if  it  shall  l>e 
exercised,  the  damage  is  to  be  borne  by  thQ 
landlord,  or  by  the  tenant. 

^  Duke  of  Argyle  v.  his  feuars,  in  Sheardale,  2l8t  Not 
vember  1788.  Mqr.  p.  6573.  The  superior  here  mabr 
tained^  that,  haying  reserved  f|  power  of  working  the  mineS| 
|ie  could  not  be  liable  in  the  damage  thence  arising,  any 
more  than  he  would  be  for  the  value  of  the  groiind  occu- 
pied by  a  road,  where  he  had  reserved  the  power  of  making 
one  through  the  ground  feued.  The  Court  found,  that  the 
superior  had  a  right  to  work  the  coal  under  the  land  in 
question,  in  terms  of  the  reservation  in  the  feuirrightSi 
without  being  liable  in  damages  to  the  vasss^ls,  or  their  te- 
nants occupiers  of  the  surface.  It  is  true,  this  judgment 
was  afterwards  altered ;  but  the  alteration  proceeded  on 
some  specialty  in  regard  to  the  practice  which  had  taken 
place,  and  was  held  to  give  a  meaning  to  the  clause,  which 
otherwise  it  would  not  have  received.  The  Duke's  tenant£| 
of  the  coal  had  been  in  use  to  give  damages  to  the  feuanf 
for  their  operations,  and  this  consideration  entered  into  the 
view  of  the  Court,  in  pronouncing  the  latter  judgment ;  ^q 
^h^t  the  point  pf  law  remains  undecided. 
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Si.  It  is  also  the  duty  of  the  conveyancer, 
ivhere  operations  to  a  great  extent  on  the  part 
of  the  landlord  are  in  contemplation,   which 
may  be  carried  on  in  the  course  of  the  lease, 
to  reserve  sufficiently  broad  and  ample  powers 
to  the  landlord ;  for  it  will  be  observed^  that 
the  power  of  searching  for  minerals,   or  of 
working  mines^  is  absolutely  necessary  for  en- 
joying the  rights  of  property  which  remain  iii 
the  landlord.     But  the  working  and  manufac- 
turing of  the  mineral,  after  it  is  brought  to 
the  surface,   may  be  performed  any  where; 
and  the  manuf«5tt3ring  of  it  on  the  ground, 
ncrt  being  necessary  for  enabling  the  landlord 
to  eicercise  hiU   reserved   rights,    the  tenant 
might  legally  object  to  such  an  operiation.     In 
such  a  case,  the  tenant  would  be  bound  to  d0 
no  more  than  give  a  road  for  carrying  off  the 
mineral  in  an  unwrought  state**  #Where,  there*, 
fore,  the  bandlord  means'  to  reserve  the  power^ 
to  work  ot  manufacture  the  riiinerab  on  the 
lands,  he  must  do  so  by  an  express  stipula-^ 
tion. ' 


A  reservation  of  this  kind  Mayl^be  thus  expressed : 
"  RBSxitviNG  ALWAYS  to  the  Said  A  and  his  foresaids,  li- 
"  berty  to  search  for,  work,  collect,  and  carry  away,  or 
"to  burn,  calcine,  smelt,  purify,  or  manufacture  lime, 
"  coal,  stone,  marl,  ores,  metals,  minerals,  and  fossils,  of 
«  every  description,  with  liberty  to  use  any  part  of  the 
''  said  grounds  for  building  workmen's  houses,  or  others 


^ 


There  are  besides  other  powers,  which  it 
may  be  proper  for  a  landlord  to  reserve,  and 
which  can  be  done  only^by  an  express  reserva^ 
tion.  It  may  be  necessary  to  stnughten 
marches,  and  to  exchange  ground  with  a 
neighbouring  heritor ;  to  make  new  roads,  or 
to  widen  old  ones ;  or  a  power  of  feuing 
ground  for  houses  and  gatdens,  on  the  sides 
of  a  road,  may  be  convenient.  * 


<<  erecting  engines  and  mills,  cutting  'water  courses  and 
'*  drains,  or  making  roads,  and  of  doing  whatever  may  be 

<<  necessary  for  carrying  on  the  said  operations  in  all  their 

''  parts ;  allowance  being  always  made  to  the  said  B  and 

**  his  foresaids,  for  the  ground  so  occupied,   or  for  any 

**  surface  damage,  or  other  damage  of  afiy  kind,  which 

"  the  said  B,  or  his  foresaids,  may  sustain,  through  the 

**  said  operations." 

*  A  clause,  embracing  all  these  particvdarsi  may  be  thiia 

expressed :  ''  REssayiNO  always  to  the  said  A  and  his 

**  foresaids,  the[,liberty  of  planting  trees  in  the  fences,^and 

*'  around  the  farm-yard  and  garden,  without  paying  any 

**  damage  to  the  tenant  therefor ;  with  powsit  also  to 

**  plant,  to  the  extent  of       acres  of  the  said  farm  in  such 

*^  places  as  he  or  they  may  think  At,  the  tenant  being  al- 

*^  ways  entitled  to  a  deduction  from  his  rent  for  the  ground 

*'  so  employed,  at  the  rate  of         per.  acre ;  and  the  land-^ 

*^  lord  being  further  bound  to  enclose  the  said  plaikatioB  In 

**  a  complete  and  substantial  manner ;  which  fences  the  te- 

**  nant  shall  be  bound  to  uphold  and  maintain  during  the 

**  currency  of  the  lease,  or,  at  least,  as  long  as  the  land- 

**  lord  shall  require ;  and  on  no  account  shall  the  tenant, 

*<  during  the  period  he  is  required  to  maintain  the  said 
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The  landlord  may  wish  to  plant  or  enclose 
part  of  the  lands,  or  he  may  wish  to  reserve  a 
power  of  resuming  possession  of  certain  por- 
tions before  the  expiration  of  the  lease.  In  all 
such  cases  great  care  must  be  taken  in  expres- 
sing the  stipulation.     The  .intention  of  the  pp.r- 

*^  fences^  allow  his  cattle  or  sheep  to  pasture  within  the 
**  said  enclosures.  Reserving  also  power  to  the  said  A 
'<  and  his  foresaids,  to  alter  old  roads,  and  make  new  ones 
**  through  the  said  farm,  without  being  liable  to  the  tenant 
*^  in  any  damage,  unless  in  so  far  as  the  crop  on  the  ground 
**  may  be  injured,  or  a  new  enclosure  rendered  necessary ; 
**  in  which  cases  the  surface  damage  of  that  season,  and 
*^  the  expense  of  the  new  enclosure,  shall  be  paid  by  the 
^*  landlord  to  the  tenant*  Reserving  also  power  to  the 
**  said  A  and  his  foresaids,  to  straighten  the  marches  of 
**  the  said  farm  with  the  marches  of  the  adjoining  farms, 
''  or  with  the  marches  of  the  lands  belonging  to  neighbour- 
**  ing  proprietors ;  and  whatever  changes  shall  thus  be 
**  made  on  the  said  farm,  a  rateable '  and  proportioned 
''  change  shall  be  made  on  the  rent  hereby  payable,  the 
'^  same  being  either  increased  or  diminished,  according  to 
**  the  advantage  or  disadvantage  resulting  to  the  tenant 
**  from  the  said  operations ;  and  which  change  on  the  rent 
**  shall  be  fixed  by  arbiters,  to  be  mutually  chosen  by  the 
*^  landlord  and  tenant :  And  the  said  A  and  his  foresaids, 
*^  shall  have  the  further  power  of  feuing  off  ground  on 
'^  each  side  of  the  roads  made,  or  to  be  made,  through  the 
'^  said  lands,  to  the  extent  of  feet  from  the  roadside, 

*'  the  said  feus  being  so  arranged  as  not  to  interfere  with 
**  the  entries  to  the  different  fields ;  and  the  tenant  receiv- 
**  ing  a  deduction  from  his  rent  for  the  ground  feued  out, 
'«  at  the  rate  of       per  acre.  *' 
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ties  ought  to  be  distinctly  stated,  and,  if  possi- 
ble, all  doubtful  forms  of  expression  avoided^ 
Many  questions  have  arisen  out  of  clauses  on 
which  one  would  be  apt  at  first  to  suppose  that 
sufficient  caution  had  been  employed.  A  lease, 
for  example,  provided,  that  the  tenant  should, 
**  upon  requisition,  give  up  the  offices,  garden  ^ 
"  and  three  of  the  parks  adjacent  to  the  man- 
«  sion-house,  on  receiving  an  equivalent  de- 
"  duction  yearly  from  the  tackduty ,  to  be  fix- 
'*  ed  by  rieutral  personis  muttially  chosen. "  The 
landlord,  after  an  interval  of  several  years,  and 
when  the  value  of  the  lands  had  risen  consider-* 
ably,  availed  hhnself  of  this  stipulation.  It 
came  to  be  a  question,  whether  the  abatement 
to  be  given  to  the  tenant  should  correspond  to 
the  increased  value  of  the  subjects  at  the  period 
when  the  landlord  resumed  possession ;  or  whe- 
ther the  original  stipulated  rent  ought  to  be  the 
rule  of  deduction.  The  Court,  although  it  was 
by  no  means  certain,  either  from  the  clause  it- 
Self,  or  from  any  other  circumstances,  that  the 
intentions  of  the  parties  were  not  different, 
found  the  tenant  entitled  to  the  rent  which  the 
subjects  would  have  brought  when  the  land^ 
lord  availed  himself  of  his  privilege. '  Another 
tack  provided,  that  the  landlord's  eldest  son 


'  Sharp  V.  Burt,  31  st  July  1788.     Fac.  Coll.    Mor.  p* 
15262. 
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mi^t,  if  he  chose,  take  the  lands  and  houses 
into  his  own  possession,  at  the  expiration  of 
eleven  years  from  the  term  of  entry,  on  a  pre- 
monition of  six^months ;  but  that,  "  unless  such 
*^  premonition  is  duly  made,  and  the  landlord's 
"  son  himself  enter  into  and  possess  the  pre- 
"  mises  at  that  time^  it  shall  not  afterwards  he 
"  in  his  power  to  assume  possession  of  the  same 
"  during  the  currency  of  the  lease* "  The  eld*- 
est  son,  who  was  in  the  navy,  made  intima* 
tion  in  terms  of  the  lease ;  but  at  the  term 
of  entry  he  was  in  active  service*  He  wished, 
to  take  possession  in  the  meanwhile,  by  means 
of  his  servants  and  managers;  but  the  Court 
held  that  the  clause  i*equired  his  actual  resi* 
deuce* ' 

This  appears  to  be  a  rigorous  interpretation 
of  the  clause.  A  person  may  be  considered 
as  in  possession  who  possesses  by  his  servants ; 
and  here  the  voyage,  which  prevented  the  son 
from  entering  immediately  into  possession, 
might  terminate  within  a  few  weeks.  From 
what  passed  on  the  Bench  on  a  more  recent 
occasion,  it  is  probable  that  such  strictness  of 
interpretation  would  not  now  be  sanctioned* 
The  recent  case  alluded  to,  related  to  a  clause 
requiring  the  tenant's  residence,  under  the  pain 

<i  Whitson  V.  J^mf^m,  ISdi  M^  1795.  J3eU*fi  Signa 
CaseSf  No.  58.  p.  161. 

VOL.  I.  O 
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of  an  irritancy  of  the  kase;  and  although 
jwlgixient  in  that  case  Mireat  against  the  ten-- 
ant,  yet  it  proceeded  upon  specialties^  and  the 
liteml  interpretation  of  smch  clailses  was  repro^ 
bated  by  several  of  the  judges. ' 

It  is  impossible  to  provide,  by  anticipation, 
such  clauses  as  the  various  circumstiuKiaBs  of 
the  coflatracting  parties  may  require ;  but  the 
cases  just  referred  to,  and  the  many  questicMQs 
which  have  arisen  on  the  construction  of  the 
clauses  in  this  deed,  point  out  to  conveyancers 
the  absolute  necessity  of  considemte  attention 
to  the  language  which  they  employ  in  attempt- 
ing to  express  the  meaning  of  the  contracting 
parties. 

The  tenant,  in  virtue  of  his  lease,  has  a 
right,  not  only  to  the  lands  described  in  it,  but 
to  the  commonties  and  senritudes  connected 

o^^i^B^^B^^BMiMBB^lai^BVi^^i^— B^>i>^naaH— a^BB^i^a^i^BWW— MBaWa^v^ap^BKB— ^i^aaa^^w^i^^B^— i^^isa^^w 

'  Stirliog  V.  MiUert  29th  Jime  ISIS^    Fuc.  CoUL  .  Pu^ 
distinct  and  unqualified  reservations  in  favour  of  the  land« 
lord,  may  be  acted  upon  by  him  without  his  assigning  any. 
reason,  and  even  althougki  the  reseryed  right  may  seem  to 
be  exercised  in  emukUi&nem  of  the  tenant.    Thus  in  a  case 
where  fhe  landlord  by  a  dause  in  the  lease,  h^  reserved 
light  to  resusne  possessbii)  if  he  should  so  mdine,  of  the  * 
groimd  floori  **  of  the  main  housoi "  let  to  the  tenimt  with 
stables,  park,  garden,  &c.  upon  giving  the  tenant  six  months 
previous  notice.    It  was  held  that  the  landlord  was  entitled 
to  exercise  his  reserved  right  without  expluning  his  reason 
§bt  BO  dorag.    Earl  of  Roseberry  «•  Brown,  7th  March 
ISU.    Fac.  Coll. 


with  the  kiids :  arid,  of  C^duji^e,  where  a  divi- 
sion of  commoaty  takei^  pkc^,  the  tenant  po8-» 
Bosses  that  pai't  of  thl^  <^otnmon  which  Gdrnsfe^ 
ponds  io  his  farm.  It  might  be  supposed  that 
where  a  tenant  during  the  currency  of  his  lease^ 
derives  benefit  from  the  division  of  a  commdnty, 
he  ought  to  contribute  a  proportional  part  of 
the  e:3tpense,  which  the  landlord  has  incuired 
in  obtaining  the  divi^ioti.  But  what  the  tenant 
gains  in  Ihis  way  is,  in  law,  to  be  conddef ed  as 
tio  more  than  an  equivalent  for  tfant  which  bd 
enjoyed  over  the  ccnnmon  j  d.nd,  as  the  division 
creats  a  permanent  right  iii  the  landlord,  no 
legal  claim  is  held  to  lye  against  the  tenant  fot 
the  expense  of  this  change,  howiil^et  beneficial 
it  may  appear  to  be  for  hini. ' 


■Wl. 


^  Dfummond  t).  Swanstdn,  18th  July  Hsi.  Mor.  p.  S4f87. 
In  this  case  the  landlord  argiied>  that  the  dhrishm  of  a  coa« 
anon  is  a  measure  advantageous  to  all  parties  concerned ;  thei 
^m<mg$t  thosei  tenontsi  whose  rights  xhaj  endCire'for  ceo* 
tariesy  are  certainly  comprehended^  and  that  the  expense 
should  be  defrayed  by  the  landlord  and  tenant^  according 
to  their  respective  interests.  To  this  it  was  answered,  that 
although  a  tenant  might  derive  some  consequential  advan- 
tage from  the  division,  he  had  not  that  interest  in  the  pro- 
perty which  the  law  required  before  it  imposed  any  part 
of  the  e3tpense  On  a  party^  That  the  obligations  between 
landlord  and  tenant  are  limited  by  tne  contract  o^  location, 
which  must  exclude  all  ildventitrous  claims  between  them. 
iThe  proprietor's  demand,  iii  this  Case,  was  for  the  interest 
of  the  sum  he  had  laid  out  4uring  the  currency  o^  the'  lease  ^ 

6  2 
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^  While,  therefoTe,  the  tenant  enjoys  the  b^Qie* 
fit  of  the  division  of  a  Commouty,  he  is  liable 
in  no  part  of  the  expense  of  that  division,  with^ 
out  aa  express  stipulation  to  that  effect  in  his 
lease. 

4.  'rtlE  £Nl)tllAKC£  0¥  THE  I£AS£. 

Aftbr  describing  the  subject,  the  dispositive 
elause  proceeds  to  fix  the  period  of  endurance.  ^ 
Tti^  material  parts  of  this  clause,  relate,  1.  To 
the  eommencement  of  the  lease ;  2*  To  those 
breaches  which  may  be  made  in  the  endurance ; 
and  lastly,  To  the  different  periods  of  endur- 
ance. 

1.  The  commetu^ment  qf  the  period  (^  endur^ 
oitc^.-— -By  the  English  law,  every  estate  for 
years,  must  have  a  certain  beginning  and  a 
certain  end ;  where  no  beginning  is  expres- 
sed^ the  lease  is  understood  to  commence  from 
its  date ;  and  where  the  endurance  depends  on 
a  life,  it  is  void,  as  being  neither  certain,  nor 
reducible  to  a  certainty,  during  the  continuance 

but  the  Court  considered  the  daim  as  havwg  no  foundation 
in  the  Act  of  Parliament,  and  as  little  at  common  law ; 
#uch  an  eventual  benefit  being  too  indirect  to  authorize  the 
demand  of  a  recompense. 

*  **  And  that  for  the  period  of  19  years,  from  and  after 
'<  hb  entry  thereto^  which  is  hereby  declared  to  commence  I 

*^  al  the  term  of  Ac ;  and,  from  thenceforth,  to  ' 

**  be  peaceably  possessed  by  the  said  B  and  his  foresaids 
*' during  the  whole  foresaid  space." 
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of  the  lease*  This  is  the  doctrine  of  the  Eng- 
lish law ;  *  but  we  have  no*  viewed  this  matter 
«o  strictly. 

Where  no  period  of  commencement  was  ex- 
pressed, the  date  of  the  tack  has  been  held  to 
be  the  period  of  commencement.*  But  in 
Sisotland  it  is  no  objection  to  a  liferent  lease^ 
that  its  endurance  is  uncertain.  The  lease, 
where  there  is  no  time  specified,  from  which  it 
is  to  commence,  will  be  held  to  commence  from 
the  first  term  after  its  date. 

In  practice,  the  commencement  of  the  en- 
durance is  veiy  carefully  expressed,  and  the 
terms  of  its  commencement  will  depend,  in  a 
great  degree,  on  the  custom  of  the  county  in 
which  the  farm  is  situated ;  since  the  period  of 
entry  will  regulate  the  period  of  removal ;  a^d 
were  those  terms  to  differ  from  those  common- 
ly adopted  in  the  district,  a  tenant  might  fin^ 
himself  (even  where  he  had  secured  a  new  farm^ 
at  the  end  of  his  lease)  deprived  for  some 
months  of  accommodation  for  his  stocking: 
The  period  of  commencement  ought,  therefore, 
.to  cprrespond  with  the  usual  terms  of  entry  in 
that  part  pf  the  country  where  the  farm  is  situ- 
ated. 


'    '  BtaeksUme'i  Com.  B.  II.  c  ix. 

^  Oliphant  v.  Peebles,  4tli  Deceadber  16Si^  Mor.  p. 
llSf5.  Setim  v.  White,  ISlh  Noyember  1679.  Fountaui* 
liJdl.    Mor.  p.  11235. 


Thff  Bnt|ry»  ia  a  com  ftairni^  hi  difierent  fro(9 
};hat  of  a  gprass  %p^  and  the  terms  of  payment 
also  di0er ;  bi^t  this  leads  to  questiqns  whiich 
will  b^  discussed^  in  treating  of  the  ef{ect  pro- 
duced by  anticipating  or  postponing  the  term 
«f  payment.  ^ 

2  •  vf  Breach  iff  the  Lease.  *  This  puts  it  m  ijfe 
power  of  the  tenant  or  of  the  landloi:d  to  bring 
the  lea3e  to  an  end  at  a  certain  period  in  its  pro- 
gress. Where  stipulated  fof  by  the  tenaqt,  its 
object  is  to  relieve  him^  should  h^  find  himse^ 
unable  to  proceed  with  his  agreement  for  the 
whole  of  t^  s^ulated  period.  The  propriety 
of  granti]^  such  a  privflege  must  \ie  judged  of 
by  the  cpatroc^ng  parties;  but  where  it  is 
giTen,  the  atate  in  wliiob  the  &nn  is  to  be  lef]^, 


^  I  i"rr 


'^  Vide  infra,  Chi^.  V*  §  2.  lund  Chap.  VII. 

*  The  breach  is  thus  expressed :— >'*  Anp  ^hat  for  the 
**  space  of  NINETEEN  YEARS,  from  and  after  his  entry  there* 
-^^  to,  which  is  hereby  declared  to  begin  at  ;  and^ 

^  ftota  henceforth,  to.be  peaceably  possessed J^y  tba  s^id  B 
H  fpd  \i»  forbids,  during  the  whole  foiesiud  spt^pe;  ^v^or 
**  viDiiro  ALWAYS  and  pscxarinGi  notirithstandif^g  the  pa^ 
**  riod  above  (expressed}  for  which  this  lease  is  dechired  to 
«  endiire,  that  it  shall  be  in  the  power  of  the  said  B  and  his 
**^  foresaids,  at  tl^e  expurat^on  of  years,  from  tlie  said 
f  <  t^enp  of  entry,  to  quit  and  renpunce  this  tack,  and  to  tie 

«<  ED  he  shall,  previojos  lo  tbs  tettn  af  ,  i(»|im^te  to 

.<<  Ilie  said  4,  or  to  his  fivcftaiAib  pmrMNjiy  or  At  Ms  or  their 
41  dwd^ttg-plaefis,  uadarfiocmff  infftwipentf  bil  iQteotiDB  tp 
^'  take  advantage  of  the  said  breach,?^ 


I 


TOB  JJSHGT&  G£  fttEi  wmvujincs.       815 

• 

should  the  tenant. avail  himself  of  the  breach, 
bught  to  be'  distinctly  pointed  ont^  and  compbU 
dace  with  that  stipubitioa  made  the  coiiditi<NDt 
uader  which  he  can  claim  the  privilege.  Where 
the  stipulation  is  tntrodwaed  in  £a.vour  of  the 
landlord,  care  should  in  like  mamter  be  takeo 
ta  provide  that  the  interest  of  the  tenant  shall 
not  be  therdiiy  injured. 

3.  The  d^^ent  periods  of  enAirance.'^Tbe. 
ordinary  period  of  enditfaiice  of  the  agricuUu- 
nil  lease  is  19  or  SI  years.  But  when  the  grant* 
er  is  absolute  and  uncontrolled  proprietor,  it 
may  be  ectended  to  any  period ;  and  where  it 
id  extended  beyond  the  ordinary  period/ the 
question  is,  what  will  be  its  effect^  1,  In  all 
questions  with  the  granter  and  his  representa- 
tives, the  lease  will  be  efiS^ctual  whatever'-  be  its 
period  of  endurance.  2.  In  questions  with  the 
singular  successors  of  the  granter,  it  hgs  beeil 
seen  that  the  lease  will  he  effectual  against 
them,  undi^er  the  Act,14^:On)y :  and  as  that  Aqt 
Requires  a  ^peci£b  period  of  endurancei  th&se 
must  be  a  certain  ish  or  termination,  in  ordet 
to  render  the  lease  efiectual  against  singular 
successors.  But,  3.  It  has  not  been  precisel;^ 
§]^ed  by  the  decisions  of  the  Court,  what  ex-^ 
tent  of  endurance  will^  under  the  Statute  %4^4 
annul  the  lease  in  a  question  with  a  aingulai^ 
successor,  or  whether  there  be  any  restrictioa 
in  point  of  time,  farther  than  that  it  is  defi^ 
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tiite.  4.  It  has  been  fixed,  where  there  is  not 
period  mentioned  beyond  which  the  lease  shall 
not  endure,  that  it  cannot  have  effect  against 
a  singular  successor :  thus,  were  the  lease  to 
declare  that  the  tenant's  right  shall  endure  for 
ever,  it  would  not  be  valid  in  a  question  with 
singular  succesi^ors ;  and  the*  same  rule  will 
hold  where  th^  lease  is  declared  to  be  renew-: 
able  fi*om  period  to  period  for  ever.  But  aU 
though  this  indefinite  endurance  dots  not  af- 
fect a  purchaser,  it  has  been  found  to  be  effec-r 
tual  against  the  heirs  of  the  granter.  5,  A 
liferent  lease,  that  is,  a  lease  to  continue  for 
the  lifetime  of  the  receiver,  or  of  any  other 
person,  will  be  effectual  to  the  tenant.  ^  - 

*  In  Englsndr^i  liferent  leasie,  if  gnmted  accordiog  to  th^ 
3cotch  form  of  e^pres^ipg  th^  endurance,  would  be  null, 
^e  tenp  of  ope'^  life  being  there  held  to  be  an  uncertain 
period*  Tp  obviate  this  objection,  the  practice  in  England 
is  to  jgrant  the  lease  for  a  certain  number  of  years — e.  g* 
to  B,  for  the  space  of  90  years,  if  he  shall  so  long 
live.  Iq  our  pradtice,  the  only  difference  in  the  li&ren| 
lease  occurjs  in  this  part  of  the  deed ;  we  say,  **  And 
that  dfiripg  all  the  days  of  the  ^aid  B's  natural  life^ 
**  from  9nd  after  his  entry  theretp>  which  is  hereby  declar- 
*^  ed  to  begin  at  the  term  of  • "      But  it  is 

proper  to  observe,  that  a  liferent  lease  differs  so  far  from  a 
lease  for  a  short  period,  that,  by  implication  a  liferent  leas^ 
emifers  on  die  tenant'  a  power  of  assigning  or  pf  sub-set- 
^g ;  and  Uierefore,.  where  those  powers  ar£  not  m^ant  tc^ 
^e  giyen,^  they  ipust  be  expressly  reserved  by  the  landlord. 
Further,  there  is  no  occasion  for  an  obligation  to  remove,  in 
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As  connected  with  the  clause  regulating  the 
endurance  of  the  lease,  one  case  may  be  rcr 
ferred  to  as  illustrative  of  the  efifect  of  an  op* 
tion  given  to  a  tenant  to  choose  either  a  cer- 
tain period  of  endurance  or  a  liferent.  The 
case  shows  the  propriety  of  fixing  a  period, 
within  which  the  election,  under  such  an  aU 
ternative,  ought  to  be  made,  for  in  the  case  re- 
ferred to,  a  lease  having  been  granted  to  en- 
dure for  19  years,  or  for  two  liietimes,  in  the 
option  of  the  tenant ;  and  he  having  made  no 
election,  it  was  found,  at  the  end  of  14  years. 


ibe  liferent  lease ;  the  particulars  relative  to  the  removine 
of  those  possessing  under  a  liferenter  will  be  afterwards  ad- 
verted to,  under  the  head  of  ^*  Removing. "  One  difficulty 
however  may  arise  out  of  the  liferent  lease,  which  perhaps 
it  would  be  better  to  provide  for— Suppose  that  the  life- 
renter  subsets,  and  leaves  the  kipgdom,  and  that  there  is 
no  evidence  either  of  his  existence  or  of  his  death.  It  may 
be  questioned  whether  in  that  case  the  landlord  can  remove 
t^e  subtenant.  Before  he  could  sucqeed  In  an  action  of  re- 
moving,  it  might  be  incumbent  on  him  to  prove  the  death  of 
th^  liferenter ;  and  as  the  presumption  of  life  extends  to  100 
years,  it  might  he  proper  to  provide  against  so  formidable 
an  objection  to  the  removal  of  the  tenant  of  a  liferenteri 
by  stipulatipgi  that  if  the  liferenter  assign  or  subset  or  o- 
therwise  cede  the  natural  possession,  the  assignee  or  subi> 
tenant  or  other  person  in  possession  under  the  liferenter, 
fdiall  be  bound  at  all  times,  when  required  by  the  ]andIord| 
p^  pro4uce,  within  a  certain  fixed  period,  evidence  of  th« 
existence  of  the  liferenter* 
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that  be  wqs  still  entitled  to  make  his  elec- 
tion,  * 

III.   Th£  CLAVSfi  OP  m^ARltAKDlCi:. 

The  next  clause  of  the  lea^e  is  the  ckiii^e  of 
warxandice,  by  whiQh  the  kodlprd  biod^  h\mt 
self  and  his.  lieirs  to  indemmfy  th?  teami^t,  in 
case  he  shall  be  de{N:ived  of  his  po8sessi<Hi« 
This  clause  is  very  shortly  i&npressed. '  Tha 
object  in  the  present  view  of  the  lease,  js  to 
attend  to  such  circumstances  only,  as  may  oc- 
casion a  change  on  the^  expression  of  the  clauses 
of. the  deed;  reserving  for  future  considera- 
tion all  questions  connected  with  the  rights  re- 
sulting from  the  different  clauses.  The  clause 
of  warrs(pdi<^  i9  Qixe  on  v^hi^ch  very  important 
questions  may  arise,  but  it  ia  one  which  Sjel- 
dom  varies ;  and,  in  truth,  the  rights  which 
if  confers  are  so  much  of  the  essence  of  the 
contract,  that,  independently  altogether  of  this 
f:lq.use,  they  would  belong  to  the  tenant.  It 
is,  t^^refare,  si:(fl[icient  to  s^y,  that  under  tbi$ 
cknise,  and  consistently  wsith  the  nature  of  the 


>4*i 


^  Gray  v.  the  Earl  of  Sutherland,  1 1th  December  1765. 
Mor.  p.  460. 

'  *^  Which  tack  the  said  A  binds  and  obliges  himself, 
*^  his  heirs  and  successors,  to  warrant  to  the  said  B  and 
**  his  foresaids,  at  all  hands,  and  agunst  all  mortals,  ai 
«*  law  will.  »• . 


^rX^A^JSp  OF  WA|lRANp|CE.  219^ 

contract,  the  landlord  i^  bouad  to  secure  the 
tenant's  possession ;  and  tliat  in  the  evefit  of 
the  tenant  b^ing  depriye4  of  possession  or  pre^ 
vented  fronqt  acquiritig  it  by  the  landlord's  ft|ult^ 
^he  l9.ndlord  will  be  lip.ble  to  him  in  da^q^ges^ 
Jt  appears,  froip  several  reported  cases,  t\m\ 
antiejntly  the  tenant  was  hdd  to  be  sufficiently 
indemni^ed  for  a  partial  or  total  eviction  of 
the  subject,  by  a  prpportional  diminution  of 
the  rent.  '  But  now,  when  much  of  the  v^lue 
of  a  farm  depends  on  thp  skill  and  capit$.l  of 
jthe  farmer^  it  is  dot  enough  to  relieve  him  of 
his  renty  or  of  pprt  of  bis  i-eut.  He  mus^t,  in 
case  of  eviction,  be  allowed  to  prove  the  tfar 
piage  be  has  sustained,  and  that  damage  wi}) 
constitute  th^s  amount  of  his  claim  under  thd 
clausie  of  warrandice!! 

IV.  The  pBLiGATioi^  on  fn^  tenant  to  pa¥ 

Tia:ASHT« 

Tmosb  parts  of  the  lease  which  we  have  been 
considering,  refer  to  the  obligations  on  the 
landlord.  The  obligations  ajfiecting  the  tenant 
^re  now  to  be  considered,  tbe  principal  of 
vhich  is  the  obligation  to  pay  the  nent.  * 


*  <<  For  which  causes,  and  on  thq  othsb  part,  the 
f  said  B  BINDS  andjOBLiOBs  him,  his  heirs,  executors,  and 
**  successors  whomsoever,  tp  make  payment  to  the  said  A 
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As  the  clause  by  which  the  payment  of 
the  rent  is  regulated  may  affect  the  interest,  iii 
point  of  succession,  both  of  the  landlord  and 
of  the  tenant,  and  may  also  limit  or  extend 
the  landlord's  hypothec,  it  is  proper,  in  oitler 
to  point  out  the  effect  and  operation  of  the 
clause  now  under  consideration,  to  say  a  few 
words  on  those  points.  They  will  be  after* 
wards  more  fully  explained.  * 

1.  The  right  qf  succession.-^^^yti  the  death  of  the 
landlord,  the  rights  of  his  heir  and  of  his  exe- 
cutor are  thus  arranged.  In  the^r^l  place, 
the  rent  which  is  due  at  the  time  of  his  death, 
belongs  to  the  executor.  Secondly^  It  seldom 
happens  that  the  term  of  payment  of  the  rent 
is  so  far  anticipated,  as  to  make  it  fall  dii^  be- 
fore thd  crop  is  sown,  and  of  coiurse  irhas 


<<  and  hid  foresaids,  of  the  sum  of  £  Sterling  yearly, 
<<  in  the  name  of  tack-dutt,  payable  at  two  terms  in  the 
'<year,  Whiuunday  and  Martinmas,  by  equal  portions; 
'<  beginning  the  first  term's  payment  at  the  term  of ,  Whit- 
«*  Sunday  next,  and  the  next  term's  payment  at  the  term  of 
<^  Martinmas  thereafter,  for  the  first  year's  rent,  being  crop 
•«  and  year  ;  and  so  forth,  yearly  And  termly  theie- 

^*  after,  during  the  currency  of  this  lease,  with  a  fifth  part 
^  more  of  eadi  term's  payment  of  liquidate  penalty  in  case 
**  of  failure,  and  the  legal  interest  of  each  term's  payment, 
^'  from  the  time  that  the  same  shall  fall  due,  during  the  not 
**  payment  thereof/' 
'  Vide  infra,  chap.  V.  J  2,  and  chap.  VII.  , 
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be^i  necessary  to  fix  on  certain  terms  for  re- 
gulating this  question  between  the  heir  and 
^ecutor  of  the  landlord.  The  two  terms, 
Whitsuiiday  and  Martinmas,  have  heeii  ac- 
cordingly fixed  on  for  that  purpose ;  these  are 
called  the  legal  terms,  in  contradistmction  to 
tlie  conventional  terms ;  and  whatever  the  con- 
ventional terms  may  be,  the  legal  terras  regu- 
late the  rights  of  heir  and  executor.  Hence, 
should  a  landlord  die  after  Whitsunday,  his 
ex6cutor  will  have  right  to  one  half  of  that 
year's  rent,  although  the  conventional  term  of 
payment  should  be  postponed  for  a  twelve- 
month. If  the  landlord  should  survive  Mar- 
tininas,  the  .executor  will  be  entitled  to  draw 
the  whole  of  that  year's  fenti . 

It  is  obvious  then,  that  tbe  rights  of  the 
heir  and  executor  of  the  landlord,  are  by  no 
means  affected  by  postpcming  the  terms  of  pay- 
ment of  the  rent,  though  they  may  be  affected 
by  anticipating  them.  Thus,  for  example,  if 
a  tenant  enter  to  a  farm  at  Martinmas,  and  the 
first  half  year's  rent  is  payable  at  Whitsunday 
following,  and  the  next  half  year's  rent  at  Mar- 
tinmas; in  that  ra.se  the  legal  mid  conventional 
terms  correspond,  and  where  the  landlord  sur- 
vives Whitsunday,  his  executor  has  right  to 
the  Whitsunday  half  year's  rent,  not  only  be^ 
cause  it  was  due  at  the  time  of  the  landlord's 
death,  but  bemuse  he  survived  the  first  legal 
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term  of  payment.  But  if  it  he  supposed  that 
the  first  half  year's  rent  is  not  to  fall  due  until 
Lammas^  still  the  saihe  rule  will  be  followed ; 
and  the  executors  of  the  landlord  will  draw 
the  first  half  year's  rent,  because  the  landlord 
survived  tfie  first  legal  term,  although  he  pre- 
deceased the  conventional  term  of  payment  of 
that  half  year*s  rent.  It  is  thus,  that  by  post* 
poning  the  conventional  terms,  no  alteration  is 
made  on  the  rights  of  the  heir  and  executor. 
But  there  is  still  another  case,  vi^«  Where  the 
tenant  enters  at  Martinmas,  and  his  first  half 
year's  rent  is  payable  at  C^idlemas,  and  the 
landlord  dies  between  Candlemas  and  Whit- 
sunday. Here,  as  the  landlord  has  not  Survived 
the  first  legal  term,  that  is  Whitsunday,  his 
executor  should  have  no  right  to  the  first  half 
of  that  year's  rent ;  but  then,  as  it  ^aS  actual- 
ly due  at  the  term  of  Candlemas  before  his 
death,  it  falls  to  the  executor.  It  is  in  this 
nrnnner  that  the  interests  of  the  heir  and  of 
the  exeeutor  may  be  a&cted^  by  anticipating 
the  legal  tei^  of  payment 

Tim  'interest  of  the  teAant  is  lete  afieetod  by 
those  changes,  because  th^  rights  of  hi&  heir 
and  (executor  are  regulate  by  the  situation  of 
the  farm  at  the  time  of  his  death*  Whdt  was 
sown  by  the  tenant  may  be  reaped  fay  the  exe- 
cutor. All  the  t&t  beioiig^  to  the  heir ;  and 
it  is  only  in  proportioning  the  rent  bf  the  land 
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ttiat  may  have  been  sown,  and  is  thas  to  be 
reaped  by  the  executor,  that  those  terms  can 
at  all  affect  the  rights  of  tk^  parties.  Where,  . 
for  example,  the  terms  of  payment  are  antici^^* 
pated,  the  rent  of  the  icrop  may  have  beea 
paid  by  the  tenant  bef(»re  his  deUh ;  and  there^ 
probably,  the  executor  would  not  be  properly 
liable :  or,  where  the  terms  are  postponed,-  it 
may  be  .<iitill  due ;  and  so  a  part  c£  it,  propor« 
tioned  to  the  crop  reaped  by  the  executor^  may 
be  due  by  him. 

These  rights  will  be  fully  considered  else*, 
where ;  at  present  they  atie  inferred  to  merely 
because  they  may  be  supposed  to  infiuettce  the 
landlord  in  augmenting  or  in  diminishing  his' 
executry. ' 

Hiere  aire,  however^  two  situations  which  it 
may  be  proper  for  the  tenant,  or  those  acting 
for  him,  as  well  as  for  the  propriletor^  to  have 
in  view.  The^rst  is  the  case  of  A  liferent  pre- 
vi6usly  constituted  over  the  estate,  and  to  take 
effect  aJt  the  deaJth  of  the  lessor;  for,  ^ere 
the  rent  is  anticipated,  and  is  in  the  wm  of 
being  pai4  by  the  tenant  prior  to  the  legal 
teims  of  payment,  there  seems  to  be  little  doubt 
that  if  the  proprietor  should  die  before  the  leg^l 
tierm,  the  commencement  of  the  liferent  will 
be  regukted  by  that  term,  and  the  liferenter 


-»i> 
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will  be  entitled  to  require  the  tenant  to  pay  over 
again  the  rent  which  he  has  paid  by  anticipation* 
Such  at  least,  it  is  apprehended,  would  be  the 
effect  of  the  liferent  Vight.  Relief  might,  no 
doubt,  be  claimed  against  the  heir .  of  the 
landlord,  but  it  is  better  to  avoid  the  question. 
In  another  view,  the  condition  may  incom- 
mode the  landlord,  as  the  tenant,  under  a  real 
or  pretended  apprehension  of  such  a  claim 
may  create  trouble,  by  demanding  a  security 
against  the  danger  of  being  forced  to  pay  over 
again. 

Secondly^  An  anticipation  of  this  kind  ought 
to  be  avoided  where  there  is  an  entail,  because 
an  heir  of  entail  cannot  legally  anticipate  the 
rents  ;  and  the  tenant  may,  in  such  a  case,  find 
himself  under  the  necessity  of  paying  his  rent 
a  second  time  to  the  succeeding  hem 

2.  The  right  of  Hypothec— Thsi  right  of  hyi 
pothec  may,  with  the  same  view,  enter  into 
oonsideration,  since,  by  postponing  the  term 
of  payment,  the  endurance  of  the  right  of  hy- 
pothec is  prolonged.  Suppose,  for  example, 
thai  the  rent  of  crop  1800  is  to  be  payable  at 
Whitsunday  and  Martinmas  1800,  the  land- 
lord's right  of  hypothec  over  the  stocking  on 
the  farm  ex^Hies  three  months  after  the  last 
ccmventional  term  of  payment,  that  is  on  the 
11th  February  1801 ;  whereas,  should  the  rent 
be  made  payable  at  Lammas  1800  and  Candle- 
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mas  1801,  the.  hypothec  over  the  stocking  will 
continue  for  three  months .  longer,  i.e.  until 
2d  May  1801.  These  considerations .  ought  to 
he  kept  in  view  in  fixing  the  terms  of  payment.. 
In  this  clausei  it  is  customary  to  make  the. 
rent  payable  under  a  penalty,  and  to.  make  it 
hear,  interest,  as  an  incitement  to  punctuality 
on  the  part  of  the  tenant. 
-  With  regard  to  the  rent,  there  are  some  con- 
siderations which  ought  to  be  in  the  view  of 
both  parties.  1.  The  money  rent  is  often  Ufxade. 
payable  by  the  tenant  in  London,, Edinburgh,- 
or  elsewhere,  at  the  option  of .  the  landlord. 
It  will  be  observed,  that  the  consequence  o£ 
this  is,  to  expose  the  tenant  to  the  risk  of  re- 
mitting the  money  to  the  place  of  payment ; 
and  should  he  send  his  remittance  by  a  Lon-. 
don  or  Edinburgh  bill,  and  should  the  house 
on  which  it  is  drawn  fail,  or  should  the  money 
be  lost  by  any  other  accident  before  it  reaches 
the  landlord  or  those  acting  for  him,  at  the  place^ ' 
of  payment,  the  loss  will  fall  on  the  tenant.  2. 
Where  the  rent  is  payable  partly  in  grain  or  meal, 
it  is  usual  to  declare,  that  it  shall  be  of  the  pro- 
duce of  the  farm ;  and  the  rule  in  regard  to  the 
deli  very  of  the  grain  or  meal  is,  that  where  thp  te- 
nant is  ready,  and  offers  delivery  in  due  time,  the 
landlord,  if  he  refuse  to  receive  it,  can  demand 
only  the  fiar  prices  of  the  year ;  and  should 

VOL.  I.  .  .F 
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the  grain  perish  hj  the  kndlord^s  delay  to  t&^ 
ceive  it,  the  loss  will  fall  upon  the  landlord, 
through  whose  negligence  it  has  arisen.  Where, 
again,  the  fault  is  on  the  side  of  the  tenant, 
and  he  is  not  ready  to  deliver  the  grain,  the 
landlord  will  he  entitled  to  the  ordinary  pricea 
of  grain  in  the  county  ;  or,  if  the  landlord  has 
entered  into  a  contract  of  sale,  his  part  of 
which  he  has  heen  unahle  to  perform,  in  con- 
sequence of  the  tenant's  failure  to  implement 
his  obligation,  the  tenant  will  be  liable  in  da-« 
mages.  3.  Where  poultry  are  deliverable,  or 
services  due,  their  value  ought  to  be  converti- 
ble into  money  at  the  option  of  the  landlord,, 
not  only  in  order  to  enable  him  to  draw  the 
composition,  wheq  he  is  not  residing  on  the  e« 
state ;  but  because  in  estimating  the  value  of 
an  estate,  in  a  sale  by  a  rental,  the  Court  seem 
to  make  a  distinction,  and  to  allow  those  kains> 
and  services,  for  which  money  may  be  demand-^ 
ed,  to  be  included  in  the  rental  for  striking  the 
price ;  while  they  refuse  to  sustain,  as  part  of 
the  rental,  such  kains  or  services  as  are  to  be 
perfonned  or  delivered  in  kind.'  4«  Some- 
times a  cautioner  is  bound  along  with  the  te- 
nant for  payment  of  the  rent  >  £^nd  where  th^ 
i^nt  ha9  been  lecovered  from  the  cautioner, 

*  Chdmers  v.  Cunnioghame,  13th  FelNTuary  17S5«    Diet* 
vol.  ii«  p^  35Q.    jytorir  p^  141 59. 
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• 

be  is  entitled  to  have  a  coave  jance  from  the 
landlord  of  his  right  of  hypothec,  or  whatever 
other  security  he  may  hold.  *  5^  Rent  ought 
hot  to  be  paid  before  it  falls  due  ;  for  the  rent, 
Which  comes  in  place  of  the  crop,  belongs  to 
thii  proprietor  of  the  estate ;  and  therefore, 
were  it  paid  prior  to  the  stipulated  terms,  and 
ivere  the  estate  to  be  sold  or  attached  by  the 
diligence  of  creditors^  the  new  proprietor  would 
be  Entitled  to  demand  the  rent  frbm  the  period 
of  bis  entry^  notwithstanding  the  previous  pay-^ 
inents  to  the  former  ptoprietor ;  nor  is  a  fore- 
nand  payment  of  this  kind  effectual,  even  a- 
gainst  an  arrester;  since  to  authorize  this  would 
occasidn  innumerable  ftauds.  *    The  same  rule 

^  If  tlie  cautioner  £at  a  tenant  pay  without  takitlg  an 
issignatimi  to  thl^  right  of  hypothec,  which  the  landlord 
enjoyed  for  the  rent,  the  other  creditors  of  the  tenant  may 
ahroBt  lind  exclude  hint ;  Garden  of  Troiip  v.  Dr  Gregory, 
24th  January  1735;  Mor«  p.  2112;  and  Elchiea  voce  Hy- 
^thec,  No.  I.  and  Ndtes,  p.  194. 

^  'fbese  points  have  been  long  e^taUisbed.  1.  It  was 
fottnd  in  a  case  reported  by  Durie,  Gray  <d«  Campbell,  Juna 
i2th,  162d.  Mor.  p.  10028,— <^  That  ri^nt  advanced  by 
^  the  tenant  td  the  heritor,  before  the  term  of  payment, 
^'  does  not  Hb^tate  the  piiyer,  if  the  receiver  be  deluded 
^*  of  hii  right  m  favour  of  another,  before  expiring  of  thd 
^  said  t^m ;  without  prejudice  of  the  tenant's  relief  a« 
**  gainst  the  heritor.  '*  And  Stair  reports  a  case,  in  which 
^  it  being  the  custom  of  a  certain  Barony,  for  the  tenants, 
^  at  theit  entiy,  to  pay  half  a  year's  rent ;  and  so  all  a- 

p2 
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holds  in  regard  to  subtenants.  6.  Any  rigbC' 
of  retention  of  the  rent  given  to  the  tenant, 
in  payment  of  a  debt  due  to  him,  or  any  aU. 
location  of  that  rent,  in  payment  of  a  debt 
due  to  another,  will  be  efiectual  against  ther 


'^  long,  half  a  year  before  the  hand ;  this  was  sustained  ta 
*^  a  tenant  against  a  singular  successor  ^  though  it  was  ar-- 
''  gued,  that  no  payment  before  the  hand  can  liberate  from 
''  a  singular  successor ;  because  who  hath  right  to  the 
^^  land,  hath  right  to  the  fruits  extant  upon  the  land,  of 
<<  growing  after  the  commencement  of  his  right,  and  con- 
*<  seqnentlyy  to  th6  rent  payable  therefor ;  in  respect,  it: 
**  was  answered,  That  h«re,  every  year  wa»  paid  within  it-* 
**  self,  and  so  the  first  year,  the  half  at  the  beginning,  and 
"  the  half  at  the  middle,  and  subsequent  years  conform, 
''which  must  be  sufficient  to  the  tenant;  otherways,  te« 
*'  nants  paying  at  Whitsunday  and  Martinmas  shoidd  not 
**  be  liberated,  because  the  whole  year  is  not  run  but ;  or 
'*  paying  their  farms  at  Candlemas  should  not  be  securai 
''for  the. profit  of  grass  thereafter,  till  Whitsunday;'' 
Diet.  Tol.  n..p«52« — Earl  of  Lauderdale  v.  Tenants  of 
Swinton,  7th  Jan.  1662.  Stair's  Decisions.  Mor.  p.  10023. 
So  that  the  rent  may  legally  be  inade  payable, .  before  the 
expiration  of  the  year,  of  which  it  is  the  rent,  but.  the 
rents  due  at  those  conventional  terms  ought  not  to  be  anti« 
cipated.  2.  In  r^ard  to  the  diligence  of  creditors,  which, 
as  far  as  it  is  personal,  does  not  rest  on  the  same  principle 
with  the  right  of  the  new  proprietor,  but  on  expediency^ 
it  was  found,  so  early  as  1611,  that  a  payment  before  the 
tmn,  by  a  teiiimt»  to  an  assignee  of  the  landlord's^  waa 
not  a  relevant  defience  against  an  arrester ;  Wilson  v.  War- 
rock,  Slst  January  1611.  Diet.  voLii.  p.  S2.  Mor.  p. 
10022. 
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« 

granter  and  his  heirs  or  representatives ;  but 
will  have  no  effect  against  singular  successors.  * 
7.  Although  it  would  thus  seem  to  follow,  that 
all  anticipation  of  the  rent  is  ineffectual  against 
singular  successors,  yet  it  is  not  understood 
that  a  grassum,  paid  by  a  tenant  at  his  entry, 
though  it  be  a  general  anticipation  of  the  rent 
payable  under  his  lease,  affords  any  ground  of 
repetition  to  the  singular  successor.  *  8.  A  rent 
is  required  to  entitle  the  lease  to  the  benefit 
of  the  Act  1449 ;  and  this  rent  will  be  effectual 
for  that  purpose,  though  less  than  the  annual 
value  of  the  lands. 

.  Connected  with  this  obligation  is  a  clause 
which  was  formerly  in  use,  declaring  an  irri* 
tancy  or  fprfeiture  of  the  lease,  in  case  the 
rent  should  remain  unpaid  for  two  years.  This 
irritant  clause  was  common  to  leases  and  to 
feu-rights,  Independently  of  the  stipulations 
pf  parties,  a  lease  might  have  been .  irritated 
by  the  tenant's  incurring  an  arrear  of  two 
years*  rent ;  but  where  there  was  no  express 


•  ^  Rents  admitted  to  be  due  under  the  lease  cannot  be  le- 
gally retained  by  the  tenant  against  the  landlord,  in  com- 
pensation of  illiquid  claims  of  damages  alleged  to  be  due 
to  the  tenant;  Dun  v.  Craig,  12th  Nov.  IBS*.  Skato  and 
JDurdop^s  Cases. 

I  See  the  effect  of  grassum  in  leases  under  an  ^nt^I^ 
Suprof  p.  126« 
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Stipulation  declaring  snch  an  irritancy,  the  ir^ 
ritancy  as  in  feu-rights  was  purgeable  at  any 
time  before  decree  of  declarator  was  pro- 
nounced ;  that  is,  the  tenant  might,  before 
sentence  passed  against  him,  pay  the  rent,  and 
free  himself  from  the  irritancy.  But  where 
the  irritancy  was  expressed  in  writing,  it  was 
held  to  be  efiectual  by  the  mere  lapse  of  the 
time,  and  not  to  be  purgeable  at  the  bar^ 

Under  the  title  Irritancy,  in  the  Dictionary, 
several  early  decisions  are  referred  to  in  which 
this  irritancy  was  sustained. "  But  without 
citing  the  older  cases,  there  are  two  of  a  later 
date,  in  which  similar  decisions  were  pro- 
nounced. In  the  $rst  of  those  cases,  the  irri- 
tancy was  provided,  in  case  the  rent  should 
remain  unpaid  for  half  a  year  after  it  became 
due ;  and  a  decree  having  been  obtained  be- 
fore the  Sheriff,  in  an  action  of  declarator  of 
irritancy,  the  Court  wou|d  not  open  up  that 
decree,  and  allow  the  tenant  to  purge  the  irri- 
tancy. "    In  the  other  case,  there  wa$  a  decku 


"  Laird  of  Gosford  v.  Sinclair,  March  1587.  CoMI. 
Mor.  p  7181.  Hay  t^.  Mo£&t,  Qecember  1586.  Colyil. 
Mor.  p.  7226.  Seatoun  v.  iSeatoun,  9th  March  1611.  Had- 
dington.  Mor.  p.  7184.  Hepburn  v.  Nisbet,  16th  FebriH 
ary  1 665.  Mor.  p.  7229.  Powrie  v.  Hunter,  26th  July 
1678.    Stair.    Mor.  p.  2685. 

"  Sir  James  Clerk  v.  Bennet,  6th  March  1759*  Mor.  p» 
7237. 
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ri^tion  in  the  le^ise,  that  the  irritancy  should 
not  he  purgeahle  at  the  h^r ;  and  the  Court 
gave  effect  to  this  declaro^tion,  by  refusing  to 
allow  the  tenant  to  pay  up  his  renjk,  and  be  re- 
leased from  the  conclusions  of  the  action/ 

But  notwithstanding  those  decisipn^,  this 
irritancy  would  probably  now  be  viewed  dif- 
ferently by  the  Court.  In  every  case  an  op- 
portunity would  be  given  to  the  tenant  to  pay 
up  his  rent ;  even  a  decree  in  absence  i^ould 
not  be  thought  an  insurmountable  bar;  and 
nothing  less  than  a  decree  in  Jaro  would  pre- 
clude him  from  this  indul2:ence. ' 


*  Finlayson  y.  Weir  and  Clayton,  30th  June  1761.  Mor. 
p.  7239.  Considerable  doubts  have  been  recently  express- 
ed of  the  soundness  of  the  judgment  in  this  case,  particu- 
larly by  Lord  President  Blair.  In  one  case  the  Court 
passed  a  bill  of  suspension,  in  order  to  try  the  question^ 
but  a  compromise  took  place.  White  v.  Bremner,  16th 
Nov.  1810.  ^0^  reported.  See  also  Hog  ti.  Morton,  4th 
March  1825.     Shau)  and  Dunlop^s  Cases, 

'  In  deciding  the  case  Campbell  v.  Macalister,  16th  Ja- 
nuary 1777.  Mbr.  p.  7254 ;  and  App.  'ooce  Irritancy ^  No. 
I. — the  Coutt  expressed  an  opinion^  that  irritancies  of  this 
nature  are  purgeahle  at  the  bar ;  ^nd  that  thoi)gl>  (Jecree 
h^d  passed  in  absence,  and  been  extracted,  it  would  havo 
been  hard,  on  that  account,  to  have  subjected  the  tenant 
to  so  heavy  a  penalty.  It  has  been  found,  however,  on  t 
feport  from  the  Bill-chamber,  in  a  sus^iension  of  a  decree 
pf  removing,  under  the  A.  6.  1756,  where  a  tenant  was  {n 
jarrear  of  one  year's  rent,  and  had  failed  to  find  caution  in 
the  Inferior  Court,  that  he  could  not  be  repofied  on  offer- 
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'  In  closing  this  subject/  it  may  be  observed, 
that  the  cess  is  payable  by  the  landlord,  though 
sometimes  laid,  by  agreement,  on  the  tenant. 
Where  it  is  payable  by  the  landlord,  but  actu- 
ally jpaid  by  the  tenant,*  he  ought  regularly  to 
deduct  such  payments  at  settling  his  rent.  In 
one  case  where  the  tenant  had  been  so  negli- 
gent as  to  pay  the  cess,  without  deducting  it 
from  the  amount  of  his  rent  at  settlement,  the 
Court,  when,  at  the  end  of  the  lease,  he  made 
a  demand  for  repetition  of  those  payments, 
held  the  presumption  of  law  to  be,  that  those 
payments  had  been  reckoned,  in  the  settle- 
merits  of  rent  which  had  taken  place  between 
the  landlprd  and  the  tenant ;  and  they  refused 
to  sustain  the  tenant's  claim,  except  on  a  proof, 
by: the  writ  or  oath  of  the  landlord,  that  they 
were  still  due. '  It  sometimes  happens  that  a 
tenant  is  taken  bound  to  pay  the  rent,  free  of 
all  burdens;  and  it  may,  in  such  a  case,  be 
questioned,  whether  this  will  relieve  the  landr 
Iprd  of  the  feu-duty.  In  one  case,  the  tenant 
became  bound  to  pay  his  rent  free  of  all  cesses^ 
&c.'and  all  other  public  burdens,  and  other  rfe- 
ductions  whatsoever  imposed,  or  to  be  imposed ; 

•  V  »  . 

i 

f ng  caution  in  the  Court  of  Session.    Kinloch  v.  M'Comie, 
16th  June  1812.    Fac.  Coll. 

'  Veitch  V.  Paterson,  2d  December  1664.    Stair.    Mon 
o.  11383.  < 
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and  yet  it  was  found,  that  the  tenant  was  not 
bound  to  pay  the  feu-duties  of  the  lands,  which 
were  the  subject  of  the  lease. ' 

V.    The  obligations  relative  to  the 

HOUSES    ON   THE   TARM, 

.  The  law,  as  to  the  reciprocal  obligations  on 
the  landlord  and  tenant,  in  regard  to  the  houses 
on  the  farnd,  is  thus  stated  by  Erskine : — The 
landlord  is  **  usually  obliged  to  put  all  the 
"  houses  and  offices,  nesessary  for  the  farm,  in 
"  sufficient  condition  at  the  tenant's  entry,  and 
'*  sometimes  the  tenant  accepts  of  them,  as  suf-? 
"  ficient  by  a  special  clause ;  and  in  whatever 
*'  condition  the  tenant  owns  he  has  received 
"  them,  he  must  also  maintain  them  during 
"  the  tack,  and  leave  them  in  the  same  repair 
"  at  his  removal,  unless  the  landlord  himself 
*•  undertake  that  burden  in  whole,  or  in  part.  * 
<    '  -    ^■^^—  .1 1  I .  II I  ■     I  .  I 

*  'York  Buildings  Company  t?.  Grant,  26th  July  1737. 
Clk.  Hume,  No.  72.     Mor.  p.  15338. 

•  '  The  case  to  which  Erskine  refers,  is  instructive  on  this 
point.  "  Whites  v.  Sir  John  Houston  of  that  Ilk.  Fount, 
«  20th  December  1707.  Mor.  p.  15258.  These  Whites, 
''  at  their  removing,  having  left  the  houses  and  mills  ruin- 
**  ouSy  he  takes  a  decree  against  them,  for  L.280  Scots,  in 
^*  his  own  Baron  court,  as  the  damage  sustained  by  him, 
**  and  by  poinding  obtains  payment.  They  railse  a  reduc- 
**  tion  of  this  decree,  &c.  &c. ;  and  the  testimony  of  the 
f^  witnesses  coming  this  day  to  be  advised;  it  appeared^  that^ 
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The  tenant,  though  he  should  enlarge  th^ 
houi^e,  or  huild  new  offices,  as  stahle»  bafti, 
coach-house^  &c.,  during  the  lease,  is  enti^f 


**  as  to  some  of  the  bouses,  they  were  out  of  repair  at  their 
**  entry;  but  that  L.18  or  L.20  Scots  would  hare  made 
**  them  sufficiently  biibit^ble,  and  wind  and  weather  tight ; 
**  and  that  they  were  2  or  300  merks  worse  at  their  outgoing  ^ 
**  but,  as  to  other  houses,  they  had  meliof^e  and  improyen 
*'  them  considerably,  for  which  they  craved  compensation 
*<  to  elide  the  damages,  by  sufferii^  tl^e  other  houses  to  fall 
**  into  decay;  The  Lords  found,  (bat  whatever  pperation 
**  or  meliorations  a  country  tenant  made  upon  the  house;, 
**  if  habitabley  for  his  own  easier  dwelling  or  accoaimocla- 
*^  tion,  as  striking  out  new  windows,  or  glazing  theii|,  or 
*'  making  a  balling  to  break  the  force  of  the  wind  &c.  he 
**  could  claim  nothing  on  that  account ;  the  master  was 
*^  obliged  to  him,  but  he  could  not  retain  his  rent  on  that 
**  pretence^  neither  could  he  demolish  or  take  then)  away» 
"  which  is  allowed  to  one  who  builds  on  another  man's 
**  ground,  but  not  to  tenants.  And  likeways  found,  by  the 
**  nature  of  the  contract  of  location  and  conduction,  the 
^<  tenant  was  bound  to  leave  the  houses  in  as  good  a  con- 
<*  dition  as  he  gets  them,  and  to  uphold  theni  during  hi^ 
*^  stay,  unless  there  be  a  particular  paction  derogating 
**  therefrom,  such  as  the  master's  being  obliged  to  fumis^ 
**  the  couf^es  and  great  timber^  as  the  custom  is  in  some 
**  places. "  Such  were  the  grounds  on  which  the  judgmenl 
in  this  case  proceeded,  and  it  fixes,  I.  That  repairs  for  the 
accommodation  of  the  tenant  cannot  be  charged  agaifisl 
the  landlord.  2.  That  such  repairs  or  additions  although 
made  by  the  tenant,  cannot  be  demolished  or  taken  away 
by  him  at  his  removal*  S.  Neither  can  the  value  of  them 
be  set  off  against  any  claim,  at  the  instance  of  the  landlord, 
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"  tied  to  no  abatement  of  rent  on  that  score, 
*'  without  a  previous  agreement  with  the  land- 
**  lord. ' 

In  the  common  case  then  the  landlord  will 
repair  the  houses,  in  such  a  manner,  that  the 
tenant  may  receive  them  from  him,  under  an 
obligation  to  keep  and  preserve  them  in  habi- 
table and  tenantable  condition.  Or,  the  out- 
going  tenant^s  obligation  to  leave  the  houses 
in  sufficient  repair,  may  be  assigned  to  the  in- 
t^oming  tenant ;  and  it  is  then  incumbent  on 
the  incoming  tenant,  in  virtue  of  the  powers 
conveyed  to  him,  to  see  that  the  outgoing  te- 
nant fulfils  his  obligation.  In  some  districts  it 
is  the  practice  to  make  an  estimate  of  the  value 
of  the  subject^  at  the  time  of  the  tenant's  entry, 
and  another  valuation  at  the  expiration  of  the 
lease,  and  the  outgoing  tenant  either  pays  to 
the  landlord,  or  receives  from  him  the  balance 


for  the  repairs  necessary  to  put  the  suhjects  ia  the  situation 
in  which  the  tenant  is  bound  to  leave  them.  4.  That  the 
tenant  must  keep  and  leave  the  subjects  in  the  same  state 
of  repair  in  which  he  received  them.  5*  It  seems  to  follow, 
that  where  the  repairs  are  necessary  for  rendering  the 
houses  habitable,  these  repairs  may  be  claimed  by  the  ten- 
ant from  the  landlord.  See  farther  on  this  subject  and  as 
to  the  obligation  to  repair  fences,  the  cases  of  Andrew  v 
Morrison,  Thomson  v,  Oliphant,  and  Dudgeon  v.  Howdeo* 
Infra. 

'  £rsk.  Ii^t.  Book  II.  tit.  yi.  §  3^. 
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.  on  the  two  valuations,  accordingly  as  the  sub- 
jects have  risen  or  fallen  in  value.  This,  which 
is  apparently  very  fair,  may,  however,  he  <ion- 

.  verted  to  a  purpose  unfavourable  to  thfi  land- 
lord/ 

Ducat  V,  Countess  of  Aboyne,  14th  May  1803.    Mor. 
p.  15264*.     In  this  case  the  Mains  of  Halyburton  were  let 
in  lease  to  Charles  Ducat  for  IS  years,  at  the  rent  of  L.210, 
with  a  clause  obliging  him  to  leave  the  houses  and  biggings 
of  his  possession  in  good,  sufficient,  and  habitable  condition 
at  his  removal,  and  to  take  the  same  under  inventory,  under 
this  provision,  "  that  if  the  said  houses  and  biggings  shall 
**  have  been  then  found  to  have  been  ameliorated,  the  8ai4 
**  Charles  Ducat  shall  have  allowance  therefor  fro^i  the 
**  §aid  Countess  of  Aboyne."     The  tenant  applied  to  the 
landlord  for  liberty  to  build  a  larger  and  better  farm  house, 
which  was  refused,  whereupon  he  proceeded,  to  take  down 
the  old  house,  with  the  intention  of  rebuilding  it*  On  this  ocf- 
casion,  the  landlord,  under  form  of  instrument,  protested 
that  under  the  clause  aboye  recited,  he  should  not  be  liable 
for  the  expense  of  the  new  house,  or  for  anything  further 
than  repairs.     At  the  expiration  of  the  lease,  a  valuation 
of  the  houses  was  made,  when  it  appeared  that  the  value  of 
the  houses  exceeded  what  they  had  been  at  the  commence- 
ment of  the  lease,  by  L.215  4s.  8d.  of  which  surplus  Uie 
proportion  corresponding  to  the  new  dwelling-house,  was 
'L.137  15s.  9d.    An  action  was  brought  for  the  whole  sur- 
plus, amounting  as  above,  to  L.215  4s.  8d.    It  appeared 
from  a  proof  that  the  old  dwelling-house  had  been  unin- 
habitable, and  stood  in  need  of  a  thorough  repair,  that  it 
'Consisted  of  no  more  than  two  rooms  and  a  kitchen,  and 
that  the  new  house  was  of  double  the  size,  but  was  now  of 
po  use  to  the  landlord^  as  he  had  taken  the  farm  into  his 
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The  conveyancer  ought  therefore  to  be  very 
careful  of  the  manner  in  which  he  expresses 
this  clause,  so  as  to  avoid  the  possibility  of 
bringing  under  it  whatever  new  buildings  the 

own  possession^  which  was  the  reason  he  assigned  to  the  te« 
nant  for  not  authorising  the  enlargement  of  the  house,  and 
for  insisting  that  it  should  be  repaired  rather  than  rebuilt. 
The  Sheriff,   biefore  whom  the   question  originally  came, 
found ;  that  the  houses  were  necessary  for  the  farm,  and 
this  judgment  having  been  brought  under  review  by  a  bill 
of  advocation,  which  was  reported  to  the  Court  with  an- 
swers, the  Court  adhered  to  the  Sheriff's  judgment,  by  re- 
fusing the  bill.     The  prevailing  opinion  appears,  from  the 
Faculty  report,  to  have  been,  that  as  the  old  house  had  be- 
come ruinous,  a  new  one  was  necessary,  and  although .  the 
one  in  question  was  double  the  size  of  the  former,  the  ad- 
dition was  not  considered  as  unreasonable,  and  was  there- 
fore a  melioration. — On  the  other  hand,  some  of  the  Judges - 
did  not  consider  themselves  at  liberty  to  inquire  what  was 
proper  for  the  farm,  but  what  was  actually  agreed  upon ; 
and  in  this  view,  if  the  old,  house  was  ruinous,  the  erection 
of  a  new  one  would  be  a  melioration,  for  which,  by  the 
tack,  the  landlord  was  bound  to  pay ;  but  in  so  far  as  it 
exceeded  the  dimensions  of  the  old  one,  they  considered 
*it  as  a  new  subject,  and  not  a  melioration  of  the  old  one  ^ 
even  had  the  tenant  repaired  the  old  house,  and  built  an 
additional  room,  he  could  not  have  made  his  demand  under 
the  clause  in  the  lease,  and  in  all  such  cases,  it  was  said^ 
that  the  Court  ought  to  avoid  making,  a  bargain  for  the 
parties,  different  from  that  which   they   themselves  have 
made. and  acted. upon.     On  this  reasoaing,  the  minority 
would  have  given  the  expense  of  building  a  house  of  the 
same  dimensions  with  the  old  one,  but  nothing  more. 
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tenant  ihay  choc^e  id  erect.  Sonfeftimes  d  dum 
is  allowed  to  the  tenant  for  repairing  the 
hou^s,  and  pfutting  them  in  proper  tenantable 
and  habitable)  condition^  But  it  will  be  re'^ 
membered,  that  where  a  sum  is  in  thidi  way 
gireii  to  the  tenant,  or  where  he  is  allowed  to 
retain  a  certain  proportion  of  the  rent  for  re- 
pairing the  subjects,  hef  will  not,  without  a 
particular  obligation  to  that  purpose^  be  bound 
to  pi'oduce  vouchers  for  the  repairs ;  but  hav- 
ing put  the  subjects  in  repair,  although  at  a 
less  c^ltLpense  than  that  which  has  been  allowed, 
he  will  be  held  as  having  performed  his  obli- 
gation; ^  The  obligation  upon  a  tenant  to  keep 
thei  ^ubjeicts  iii  repair,  must  always  be  construed 
with  due  allowance  foi-  the  natural  decay  oc-. 

An^i— — — ti— — — r— — ^^»— »»  I  I  ^-^— » ■ »  1 1 II  — — 1— »—i— ^Mi— ^w* 

*  Dalziel  v.  Ldckhart  of  Cleghom,  25th  June  1?65. 
Mor.  p,  15260  f  The  circumstanceft  of  thb  case  are  thus 
Aortlj  stated  in  the  Fac.  Coll.  vol.  vr.  No;  18.  **  George 
Ibalziel  and  Mr  tiockhart  of  Cleghorn  having  agreed  about 
the  conditions  of  a  tack  of  certain  landd  belonging  to  the 
latter,  one  of  tvliich  was,  that  a  stipulate  sum  should  be 
alloired  to  the  lessee,  foi^  the  expeiHses  he  might  be  obliged 
16  lay  out  in  the  reparation  of  the  houses  on  the  farm  :  A 
^roCtts  btHng  afterwards  commehced  upon  the  different 
constructions  to  be  put  u[^on  the  terms  of  the  tack,  it  was 
found  unanimouslji  that  the  landlord  could  not  oblige  the 
tenant  to  produce  particular  accounts  6f  the  expenses  he 
had  been  at,  provided  he  had  fulfilled  the  terms  of  the  tack^ 
in  properly  repairing  the  houses,  and  putting  them  in  a 
liabitaMe  ckinditiouA  ** 
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casioited  hy  time  ;  find  it  is  only  the  orditmry 
repairs  that  be  can  b0  i<»rced  to  make^  It  is 
not  meant  that  the  subjeots  should  be  intrinsic 
cally  worth  as  much,  at  the  expiration  of  a 
long  lease«  as  they  were  at  its  commencements 
The  timber  Work  may  be  half  worn,  but  that 
is  not  a  decay  to  which  the  obligation  on  the 
tenant  to  repair  extends  j  and  if  the  house  be 
in  a  tenantable  condition,  (a  term  not  very 
well  defined),  nothing  more  can  be  required  of 
the  tenants 

The  tenant  is  not  liable  to  repair  the  damage 
arising  from  such  extraordinary  accidents  as 
were  not  in  contemplation  of  the  parties,  and 
could  not  therefore  form  any  part  of  their  con* 
tract*  A^  where  the  subject  has  been  destroy- 
ed by  lightning ;  by  a  hurricane  of  uncoinmon 
violence ;  hy  accidental  fire  j  or  by  any  other 
unusual  or  unlooked  for  occurrence. 

The  hurricane  in  January  1739  gave  rise  to 
several  questions  of  this  description.  In  one 
case,  a  tenant  had  received  h.l50  from  the! 
landlord,  in  consideration  of  which  he  camfi 
under  an  obligaticm  to  put  the  subjects  in  re-^ 
pair,  and  to  keep  them  so  during  the  leasee 
The  tenant  admitted  that  his  obligation  ex-^ 
tended  to  the  damage  arising  from  a  storm  of 
ordinary  violence,  but  that  in  framing  this  oh-* 
ligation,  a  storm  of  such  ex^treme  violence  ,as^ 
that  in  17399  never  could  have  been  in  the  con« 
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templation  of  either  of  the  parties.  The  Courts 
in  these  circumstances,  held,  that  the  tenant 
was  entitled  to  a  sum  for  repairs,  in  addition  to 
thfe  sum  which  he  had  already  received/ 

A  similar  judgment  was  pronounced,  where 
there  was  a  clause  in  the  lease  hinding  the 
tenant  to  keep  the  houses  in  repair ;  hut  the 
Court  expressly  limited  the  tenant's  claim,  ^'  to 
such  of  the  houses  as  were  damaged  to  an 
extent  exceeding .  the  effect  of  storms  in  use 
to  happen  in  this  country ;  but  as  to  such 
"  of  the  houses  as  were  not  damaged  beyond 
what  might  be  supposed  to  happen  in  an  or- 
dinary storm,  the  tenant  was  found  liable  to 
"  repair. 


^  York  Buildings  Company  v.  Adams,  5th  July  I74I. 
Clerk  Hume's  Coll.     Mor.  p.  10127. 

*  Clerk  V.  Baird,  lOth  July  ITil.  Kilk.  ime  Pericu- 
lum.    Mor.  p.  10128. 

With  regard  to  the  destruction  of  the  subject  by  ac- 
cidental fire,  there  are  two  late  cases  in  which  the  law 
upon  that  point  has  been  deliberately  considered,  and  the 
question  ultimately  settled,  by  a  decision  in  the  House  of 
Lords. 

In  the  first  of  these  cases,  the  Tack  bound  the  tenant  to 
keep  the  houses  upon  the  farm  '^  in  tenantaUe  and  habitable 
repair y "  &c.  The  farm  house  was  burnt  down  by  acci- 
dent. Both  landlord  and  tenant  wished  it  rebuilt,  and  the 
question  was,  by  which  of  the  two  the  expense  of  rebuild- 
ing should  be  defrayed.  The  Court,  proceeding  chiefly 
on  the  maxim  ^^  res  peril  domino/'  held  that  the  landlord 
must  rebuild  at  his  own  expense*.  Th^re  was,  however. 


jm^  e^,tmt  pf  jtte  tenant's  olH^^m*    Jfe 


aniicli  dittmoce  ^pf  opiiooa  ignQiig  the  Jiidg^..  %^i  )te«« 
•Un^tlMiKghl;  tliat  the  usual  dbljgatioD.  itfi4firt»t:e»  tiy  ike 
itensat^  a«  to  keeping  tbe  lumaea  in  rep^r»  Ubl  tb«  bu]!d«D 
of  jrehtti^i^  upton  faua.  Tbe  n^fixim  res  pmt  drnnmo  vai^t 
be  iCdrreot)  .bijit  /^  pauOum,  idUt  bgenu  ^  Lonlf  GVaxdee  «q4 
.  Eo]ktt}anet  jthought  Aat  dte  pasty  sJaUug:  ili^  hoti^^  mi^t 
tebdibl  St»  IM,  diai  joeithar  pa^i^  ^^niiU.  te.jc»nqtpe(leil.  lo 
xebuildfc  .  The'  naajoritj  of  the:  Couifb,  hfiafiaxeiv  infibiduPig 
the  faile  ImA  IMteadavbaohy  iaK  ijie  ex{MD^  oC  rabuiUii^ 
:U|pon  the  lan^otd.  fibiatim  v*.  M'Ctou^d^  16th;  Jbu»  1810. 
Fac»  iCoiL  &e  Ihe  Repout,  ia  vfaisb  the  jQfivuiM  tf  the 
Judges  ^re  foliar  gifiei^ 

I19  i^e  other  i»^f^  al80»  ^he  firm-^hotiae  liad  bMat  bumt 
fay  ftcfiideiit>  and  the  tenant  rediidrBd  the  laiuUeisd  t^  ir- 
.  build  k,  Qir  to  aUont  htm  to  do  so,,  and  to  xetiEupL  Ae  eacpeiMe 
ftom  the  tent;.  The  landlord  deoUaed  to.  xehniid^  or  to  d^- 
'.fray  any  of  ifae  eiLpenae  of  cebuiUiing*  Bul^^he  .Gom$  of 
^Seiision  heldi  ifiat  ithe  tenant  waseiitilled/lQ.alMmtse  cm  his 
.fiarmf  the  ttant  of  .#hidli  sagbt  eapose  jdaa  ta  »Tery  gDeat 
incontfenieileei:  aud  pcoceedibg^  aetn.  the  fiiipDDter  ^ase^  on 
!.tfae  iB«atm  :^'  tes  perit  dondn^^ "  Asj  found^  iJifit  Ae  lead- 
'lord  was  bcMuid  tdi  rebuild  at  hiH  ojvra exponas..  Bajma  v» 
•  Widker^BOebMaf^lSIl.    Fac.CoU. 

•C^  appeal)  ht^weti^f  ibis  judgment  waa  neyeiased.    The 

qnestiim  decided  by  the  HtiUB^jof  LQid$^  wasjtha  aimple 

ane^  wUdi  of  the  tmo  pactlea  ia  bound  to  f  ebuHd  ?:  Fori  in 

.tfaia  4)880,  the  tenant  dsd  not  ask  any  abatement  of  rent  on 

(account  of  tbe  Ibssy  or  relief  ^  any  odier  way.  .  Imrd 

Kedesdale  iield,  lat.  That  Ifhe  meaning  of  Ihe  maxim  res 

perii  dondnOf  on  ^Utdti  the  judgmeat  iar  the  court  of  Settion 

proceeded^  wa8»  that  noone  was. boilnd  to  answer ithe  ccm- 

ae4uen€et  of  «the  9misoL    13ie  aubjaot  fpeeUies  to  Mob, 

-      VOL,  I*  '     ■■  Q,- 
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miist  make  repairs  which  hecome  necessary 
from  ordinary  causes;  where  they  are  occd^ 


•  accordbg  ta  his  interest  in  it,  eadi  bang  dominus  to  that 
'extent:  That,  otherwise,  no  distinction  can  be  node  be- 
'  tween  a  nineteen  years*  lease—a  Uferent — and  a  lease  for 

a  thousand  years,  aUbough  the  dbtioctton  in  equity  and 
-justice  is  ob?ioiuu    The  rule  also  would  apply  equally  at 

•  the  banning  and  at  the  end  of  a:  lease,  and  consequently, 
« with  very  d^Hrent  dqprees  of  hardship  to  the  landlord,  if 
:  (asked  his  Loidshipy  a  li&renter  let  for  years,  and  the 
:  house  is  burnt,  shall  the  liferenter  rebuild  both  for  his'  owt^ 
'tenant  and  for  the  fiar  i   2d,  The  usual  obligation  imposed 

tby  a  lease  iipon  the  tenant, with  regard  to  keeping  tlie 

bouses,  &c.  in  repair,  it  is  admitted^  cannot  apply  to  such 

^an  accident  as  this,  or  to  aiiy  extraordinary  danmgfei  and 

•  why  should  a  diierent  nde  apply  to  the  landlord,  where  tUe 
'  hardship  may  be  greater?  Legal  presumption  is  admitted 
'  to  qualify  the  tenants  obligation,  and  ought.also  to  qusdify 
*•  the  landlord's.  Sd,  The  landlord  may  hare'  to  consider 
'  whether  the  house  to  be  built  should  not  be  very  different 

from  the  old  one  $  and  is  the  tenant  to  enjoy  all  the  advan* 
f  tage  of  a  superior  house,  perhaps  during  a  kng  lease,  witU« 
-joat  paying  any  additional  rent  for  it?    The  Idseof  tfaie 

•  hous^  doea  not  entirely  destroy  the  use  of  the  farm  to  the 
tenant ;  and  the  inconvenience  difiers  according  to  the  en- 

'  dtrance  of  the  lease  after  the  accident.  The  rule  ought  to 
i  be,  that  if,  from,  the  magnitude  of  the  loss,  the  tenant  finds 

•  that  he  camiot  remain,  then  let  him  remove^  aiMi  this  of 
course  will'  produce  questions  as  to  meHorattoAs,  ^damages, 
Ac*  not  hrrolvedin  the  present  case.    Or  the  tenant  may 

•  have  an  abatement  of  rent,  proportioned  to  the  loss,  an 
1  abatement  which,  in  this  case»  he  has  not  sietigfaL    His 

Lordship  did  not  thirtk  that  die  decisions' ^fuslted.  had 

,  any  application  to  [.the  drcumstances  of  ihe  case    Lorcf 

Chancellor  Eldon  agre^  with  lord  RedesdaW  ^  to  the 
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sioned  by  extraordinary  causes,  they  fall  on 
the  proprietor, .  The  obligatbn  on  the  tenatit 
respecting  fences  is,  both  at  conunon  law,  and 
in  general  by  express  stipulation,  the  same  a^ 
that  with  regard  to  the  houses  on  the  farm; 
The  tenant  is,  in  the  ordinary  case,  bound  to 
leave  the  fences  in  sufficient  repair.  The.  ex- 
tent of  this  obligation,  however,  will  be  regu- 
lated by  the  condition  in  which  he  finds  them 
at  his  entry*  * 

■■-"■'■•'■  <    II*  III!  I  111  .1   ■■       tl     I         I       111      I   I        11  I         I  I     I        W  ■«  ■!   .  II-        .1  1,1,        ,  I. 

maxim  resperit  domino*  I'bere  wa»  hexe  no  que9tion  as  to 
how  the  tenant  otight  to  be  indemnified  for  the  loss  of  the 
house ;  and  the  whole  question  ought  in  future  to  |be  avoid- 
ed by  an  express  stipulation  in  the  lease,  as.  in  England. 
This  case  was  held  by  the  Hoii^e  of  Lords  as  fixing  a  rule 
for  decidon,  in  similar  cases,  for  the  future;.  See  Dow'a 
Reports,  Vol.  III.  p.  234.  ,       ^ 

"  Where  a  tenant  has  b^en  at  the  expense  of  erectinj^ 
new  fences  voluntadly,  and  without  any  obligation  to  do 
80,  it  seems  hard  to  hold  that  he'  must  either  remove  them 
altogether,  or  leave  them  in  good  repair.  Yet  so  it.  has 
been  found,  whefe  the  tenant  was  bound  by  his  lease  *^  tff 
uphold  the' fences  and  dyfces,  and  to  leave  them  in  pro- 
per repair ; "  Andrew  v.  Mdrison,  19th  Jan.  1811.  Fac. 
Coll.  In  a  more  recent  case,  however,  where  a  tenant, 
during  the  currency  of  a  lease,  had  built  some  houses  on 
the  farm,  although  he  lay  under  no  obligation  to  do  so ;  it 
was  held,  that  at  the  end  of  the  lease  he  could  not,  with- 
out  the  landlord's  Consent,  take  the  option  of  removing  thf^ 
houses  or  leaving  them  in  repdr;  but  that,  if  the  land- 
lord insisted  on  the  houses  l)eiDg  left,  the  tenant  was  po^ 
Vbvoki  to  put  them  in  repair.    It  does  nol:  appear  that  in 


it 

cc 
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1i¥h6re  the  teoant  undertakes:  to  erect  booses 
or  fences  at  his  ^wn  eiqpense,  on  condition  of 

tibis  ease  die  lisasQ  ^ontaiDed  ttiy  proTitiott  wkaterer  on  the 
.  subject.  Tkomspn.ty.  OliphaiHt,  8th  Fdsniafj  IBM.;  tShmk 
qnd  Durdoffs  Cases.  With  rc^rd  to  ftnceliy  a  diBttnotioH 
has  been  made  between  march  fences  and  ordinarjr  subdivi* 
sion  fences.  .  In  one  case  a  tenant  was  taken  bound  by  his 
lease  not  to  alter  or  destroy  at  his  removal  any  fences  or 
ftietosnres  to  he  made  hy  him  /  but  nothing  was  said  about 
march  fences.  During  the  currency  of  this  lease  the  tenant 
of  a  conterminous  proprietor  required  the  first  mentioned 
tenant  to  bear  his  proportion  of  the  expose  of  a  mutual 
or  march  fenc^,  which  he  declined  to  do«  on  the  ^ound 
ihat  he  was  not  expressly  bound  by  his  lease  to  repair  march 
fences.  The  Court  Jiowever  held,  that  at  common  law,  and 
where  there  is  no  stipulation  to  the  contrary^  a  tenant  Is 
bound  to  keep  up  the  march  fences  as  well  as  the  subdivi* 
sion  fences.  The  majority  of  the  Judges  held  a  marcdi 
fence  to  be  "  different  from  an  ordinary  fence  in  this  re- 
^  spect,  that  where  there  are  no  stipulations  in  a  lease  with 
^*  re;gard  to  the  erecting  or  upholding  of  fences,  a  landlord 
'<  is  hot  entitled  to  increase  the  natural  and  l^al  burdens 
^*  of  the  tenant,  by  Inclosing  the  farm  during  the  currency 
**  of  the  lease,  and  thus  layii^g  the  burden  of  preserving 
*<  the  fences  upon  the  tenant.  Bc|t  with  regard  to  a  march 
**  fenc^,  that  is  not  a  thing  which  a  landlord  may  do  or 
'*  not,  just  as  he  pleases.  He  may  be  compelled  by  the 
'  **  neighbouring  proprietor  to  erect  a. march  fences  and  when 
**  a  tenant  takes  a  farm,  he  knows  or  is  bound  to  know^  that 
**  this  is  the  law,  that  he  takes  the  farm  under  the  burden 
'*  of  the  acts  16Q1  and  1669  ;  and  that  when  a  march  fence 
*<  is  erected,  he.  must  preserve  it*  It  thus  matters  not  whe- 
**  ther  a  march  feiice  exkUii  at  the  time  be  took  the  taxm 
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being  repaid  Bt  the  e^prfttioa  of  the  lease,  it 
majr  be  requisite,  with  reference  to  the  case  of 
»  sale  during  the  currency  of  the  lease,  and  to 
the  questions  which  inay  arise  between  the 
iieller  and  the  purchaser,  distinctly  to  point 
out  who  is  to  be  considered  as  the  debtor  in 
the  obligM^ion  of  re-payment.  We  have  seen 
already,  that  question?  of  considerable  diffi- 
culty may  arise  upon  this  point,  and  it  isr  bet^ 
ter  to  provide  against  theni  by  an  express  sti- 
j^latiofi,  ^ 


Yh  Obligation  eei^tive  xo.th^e:  HAKAoihocMx 

OF  THE  7ARM. 


Prpprietors  friequently  prescribe  plains  for  the 
agricultural  management  of  their  farms,  which 
the  tenants  are  in  general  compelled  to  foU 
low  by  penalties  or  by  additional  rents,— There 
are  two  questions ;  1.  What  are  the  conditions 
to  which  the  tenant  ought  to  be  bound  ?  And, 
2.  In  what  manner  can  these  coi^ditions  be 
most  effectually  enforced  ? 

'*  or  not.    Whenever  it  does^  the  obligation  of  keeping  it ' 
**  up  devolves  upon  him. ''  *  Pudgeon  v.  Howden,  Q^ 
Nov.  iaa3 ;  Ftu:.  ColL 
>  Vide  suj^a,  p.  74^ 


■5%. 
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1.  The  cpnditipns  imposed  on  the  tenant" 
prescribe  tq  hira  rule^  of  management,  and 
point  out  the  plan  by  which  he  is  to  labour  and. 
manure  the  fann,  and  the  rotation  of  crop$' 
f^hiqh  he  is  to  follow  j  or,  they  may  be  of  a- 
negative  nature  pnly,  and  calculated  to  pre-» 
yent  him  from,  running  put  9.nd  exhausting  the 
^oil.  A  plan  of  management,  to  whi^h  the  ter^ 
Qant  is,  under  every  change  of  circumstances,  > 
l^pund  rigidly  to  adhere,  has  been  reprobated,: 
as  an  attempt  to  control  what  must  depend  on 
the  seasons,  and  fpr  which  no  human  foresight 
can  provide.  It  has  also  been  objected  to  as 
depinving  the  person  chiefly  interested,  of  the 
power  of  management,  while  it  excludes  all 
improvement,  and  throws  a  ruinous  restraint 
over  t\m  operations  of  the  tenant.  In  opposi- 
tion to  this  reasoning,  it  has  been  urged,  that 
a  plan  of  management  laid  down  with  judgment^ ' 
insures  a  rotation  of  crops,  which  must  prove 
beneficial  to  the  tenant,  at  the  same  time  that 
it  secures  the  interest  of  the  landlord,  and 
leaves  the  form  in  good  condition  at  the  expi-: 
ration  of  the  lease.- 

It  belongs  to  those  conversant  with  agricul- 
ture to  determine  this  point ;  but,  without  pre- 
sfiming  to  decide,  it  is  evident  that  no  plan  can  i 
be  of  a  i^atyre  §o  genial  as  to  comprehend  all » 
ceases.    A  plan  of  management,  .wherever  ^it  is- 
applied,  must  be  adapted  to  the  farm  on  whidh 


MAKAGSMEKT  OF  THE  VABM.  ^  .^47 

it  IS.  to  be  executed,  and  must  necessarily  be 
lifiected  by  the  soil  and  condition,  imd  by  th^ 
situation  of  the  farm.  No  plan  universally  s^* 
pUcable  can  be  proposed,  and  where  oi^'  is 
prescribed  for  a  partic^^^  it  is  the  con, 

yey ancer's  duty  to  express  the  terms  of  it  in 
plain  unambiguous  language,  and  to  secure  the 
observance  of  it  by  proper  clauses.  ° 


.  '^  The  oiore  approved  course,*  and  that  which  is  now  sane* 
tioned  by  the  practice  of  the  most  important  agricultural 
district  in  Scotland,  is  to  leave  the  tenant  unfettered  by 
any  particular  rotation,  except  during  the  four  or  five  lat» 
ler  years  of  the  lease.  ,.  If  the.  tenant  be  an  honest  man, 
who  intends  to  abide  by  his  bargain,  liis  own  interest  will 
generally  induce  him  to  follow  the  most  beneficial  course 
of  management,  during  the  earlier  years  of  thelease;  and 
anxious  details  as  to  .the  description  of  crops  which  he  is 
to  take,  accompanied  by  rigorous  penalties  -  or  additional 
r^nts,  in  case  of  contravention,  are  frequently  attended 
with  the  most  pernicious  and  ruinous  consequences  both  to 
landlord  and  tenant.  "  Yet  (it  has  been  remarked  by  a 
<*  practical  agriculturist),  in  some  rare  insUmces  rigid  limi- 
^<  tations  bind  down  the  tenant  to  strict  rotations  of  anti-? 
^*  quated  and  exploded  practice ;  to  fixed  quantities  of  grass- 
**  land  and  fallow,  during  the  whole  currency  of  the  lease ; 
*<  and  to  absurd,  unpsofitable,  and  expensive  modes  of  cul« 
**  tivatipn.  This  has  the  effect  of  completely  fettering  and 
*'  repressing  the  ingenious  industry  of  the  farmer,  who  is 
**  thus  obliged  to  look  enviously  at  his  neighbours,  who  are 
flourishing  around  him,  by  the  successful  adoption  of  im« 
proved  modes  of  husbandry,  while  he  is  compelled  to  jog 
**  on  in  trammels, "  &c.    **  And  all  this  without  the  small* 
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•  •  •  •  ■ 

-  But  a  ^t  of  negative  r egula/tions  are  not  in 
the  sam^  sitttation  with  i»cidi  pktis  of  ihanage- 
x&^nt,  and  ihej  9eem  highly  necessary  on  th6 
patt  of  the  landlord.  There  are  many  situa- 
tions in  whith  the  interests  of  kndlotd  and  te- 
nant arfe  opposed ;  of  course,  there  are  many 
fiuhjects  of  dispute ;  it  is  therefore  no  more 
than  a  reasonahle  precaution  to  prevent  the  te- 


«<  est  pontMe  advantage  to  hk  landlord,  (li-e^eht  or  contin- 
^<  ^nt ;  whosb  ititeir^ta  w^buld  be  as  efibctaally  secured 
^  from  ally  deterioration  of  the  doil  by  judicipas  liinitation^ 
^  during  the  Ikst  three,  ibtir,  or  five  years  of  the  leasfe.  In 
*^  suth  case^  the  fanners  ih$y  be  accounted  blameabl^ 
^<  themsdvek  for  agreeing  to  such  improper  conditiops ;  but 
^  these  plans  ire)*e  considered  gdod  bu^band^  at  the  times 
^  df  bargahling,  and  ii  h  hardly  eiquitable  to  push  the  ri- 
^  gii  ptsnatty  of  a^eeibent)  whidte  no  itojury  can  possiblj^ 
^^  be  shdtaini^d  on  the  one  side,  and  great  advantages  mighi 
^*  be  teaped  bn  the  other,  by  liberal  relaxation  from  ili- 
**  judged  liriiitatioiis.*'  Aer^V  fi'eu)  of  the  JgricuHure  (jf 
Bertmckshire,  p*  135—156.  The  course  recommended  by 
Mr  Kerr,  generally  speaking,  itoay  be  correct ;  at  the  same 
time  it  xhust  be  obvious  that  ^o  mubh  latitude  during  the 
greater  part  of  the  lease,  might  afford  facilities  to  a  fraudu- 
lent tenant  to  d'eterioratie  the  land,  and  desert  hid  fkrm  be- 
fori^  th^  expiratipn  of  his  lea^e.  And  fdlr  the  credit  bf  the 
landholderls  In  Scotland,  it  is  tQ  be  jj^oped  that  fev^  of  them 
are  to  be  met  with  sO  unworthy  of  their  station,  and  so  re- 
gardless of  tl^e  interests  OJF  their  tenantry,  ad  wantonly  to 
hxsUt  oh  a  literal  adherence  to  a  prescribed  course  of  crop- 
ping, framed  in  ignorance  of  a  more  approved  kai  mbre 
b^enefijcial  practice  fbr  both  panijss.  ' 


\ 
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hant  from  injuring  the  interest  of  the  landlord. 
Even  in  the  fonn  of  the  lease,  as  approved  of 
by  those  who  are  hostile  to  restrictions  on  the 
tenant,  there  is  often  inserted  a  clause  by  which 
the  tenant  is  prohibited  from  "  raising  above 
•*  two  successive  crops  of  any  of  those  sort3 
^*  of  grain,  usually  known   by  the  name  of 
•'  white  crops,  the  principal  of  which  are  wheat, 
**  oats,  barley,  and  rye,  from  any  part  of  the 
•*  said  lands,  without  the  intervention  of  some 
•*  kind  of  green  crop,  with  or  without  a  fallow 
*•  complete ;  '*  and  by  which  he  becomes  bound', 
•*  not  to  deteriorate  or  run  out  the  lands,  but 
**  to  restore  them  at  the  expiration  of  the  lease, 
'*  in  good  heart  and  condition.  "   Whether  such 
a  clause  be  a  sufficient  safeguard  to  the  land- 
lord, may  be  questionable ;  but  it  proves,  at 
least,  that  in  the  opinion  of  those  who  are  most 
decidedly  against  fettering  the  tenant,  a  clause 
which  may  protect  the  interest  of  the  landlord 
is  proper  and  necessary. 

A  very  ingenious  expedient,  in  order  to  free 
the  tenant  from  restraint,  and,  at  the  same 
time,  to  protect  the  interests  of  the  landlord, 
was  devised  by  Lord  Karnes.  This  plan  can- 
not be  better  introduced  to  the  notice  of  the 
reader,  than  in  the  words  of  Dr  Anderson.  In 
treating  of  the  manner  of  reconciling  the  op- 
posite interests  of  the  landlord  and  tenant,  he 
says,  f*  To  effect  these  things  appeared  tp  mc, 
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'*  for  a  great  many  years,  j^  exceed  the  power 
**  of  human  io^nuity  to  devise.  It  has  been 
^*  dooe ;  and  the  public  are  obliged  to  the  lat^ 
*^  Lord  Karnes  for  this  excellent  device.  Hi£f 
"  Lordship  pmposed,  that  the  lease  should  ex. 
'*  tend  to  an  indefinite  number  of  years,  eon- 
"  sisting  of  fixed  periods,  at  the  end  of  which 
a  rise  of  rent  should  take  place,  with  per-^ 
mission  to  the  tenant,  at  the  period  ;of  each 
"  of  these  rises  of  rent,  to  give  up  his  farm  if 
^*  he  shall  see  proper ;  and  granting  a  similar 
•*  power  to  the  landlord,  upou  proper  terms^ 
«*  to  resume  his  land  if  he  shall  think  fit. "  *  Dr 
Anderson  then  explains  more  fully  the  nature 
of  the  lease  ;  and  he  concludes  with  this  ob-* 
servation : — **  Such  are  the  outlines  of  that 
plan  of  a  lease,  that  his  Lordship  has  pro- 
posed ;  by  this  plaq,  the  tenant's  hands  are 
not  tied  up  by  restrictive  clauses,  dictated  by 
*'  ignorance,  under  the  pretext  of  securing  the 
"  interest  of  the  landlord.    His  interest  is  se» 

•  .     •  ^  ft 

cured  ip  a  much  more  effectual  mapiq^r,  while 
the  tenant  is  left  ^t  full  liberty  to  avail  hinif 
self  of  his  knowledge,  his  skill,  and  bis  in- 
**  dustryr  Instead  of  ceasing  to  b$gin  any  ar^ 
"  duous  undertaking,  as  he  eyer  must  do  where 
"  he  has  no  lease,  or  of  beginning  to  improve, 
"  for  a  few  years  Qply,  at  the  commencement 

'       '       ■  ■-.■■■■■■     i»  ■      t         ;  ■         ■       .  ,     !■■  ■!>.  

*  General  View  of  the  AgricuHare  of  Aberdeenshire. 
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f*  of  his  leased  but  stopping  short  while  in  the 
V  midst  of  his  career,  and  then  running  it  dowa 
**  to  the  same  exhausted  state,  flts  it  v/as  at  its 
commencement,  he  continues  to  push  for-*, 
ward  without  ever  stopping,  and  advances 
*•  even  with  an  accelerating  progress  for  an 
**  endless  period  of  years.  No  person  but  an 
experienced  farmer,  can  conceive  the  differ^ 
ence  that  would  be  between  the  productive-. 
^^  ness  of  the  same  land  under  this  manage? 
*^  ment,  at  the  end  of  an  hundred  years,  from 
"  what  it  would  have  been  if  let  even  for  de^ 
"  taiched  periods,  of  twenty-one  years  each, 
•^  In  unimproved  waste  lands,  the  difference 
**  would  approach  to  infinity. "  In  lands  which 
were  originally  very  rich,  the  difference 
would  be  less  considerable ;  but  in  all  cases 
where  cultivation  could  take  place,  the  dif- 
"  ference  would  be  very  great."  Such  is  thip; 
opinion  of  a  most  intelligent  and  well  informed 
writer  and  agriculturist ;  an  opinion  which, 
must  recommend  this  form  of  the  lease  to  the 
serious  consideration  of  the  landed  interest  of 
the  country.  * 


*  9ee  Appendix  to  No.  II.  where  a  fuller  account  h  given 
of  this  lease,  and  an  attempt  made  to  reduce  it  to  a  prac« 
tical  form ;  and  where  also  some  other  approved  forms  of 
leases  will  be  found.    As  to  the  proper  course  of  agricul- . 
tural  management,  see  also  Kerr's  general  view  of  the  A- 


it 
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2*  The  means  (^  enforcing  ^plan  ^nfonage^ 
««i/.-^Every  specific  act  which  ^  person  be- 
comes  legally  %ound  to  perform,  may  be  etaV 
forced  by  means  of  pergonal  diligence.  Under 
the  clause  of  registration  in  a  lease,  it  might, 
therefore,  be  thought  that  a  landlord  might 
compel  implement  of  conditions  relative  to' 
management.  But  this  is  qbviously  an  imprac- 
ticable method  of  enforcing  such  obligations. 
The  contravention  would,  in  almost  every  case,* 
require  to  b^  established  in  a  regular  action ; 
3iid,  if  a  more  summary  proceeding  were  at- 
tempted, from\tfae  very  nature  of  the  obliga^ 
tions  attempted  to  be  enforced,  there  would' 
always  be  sufficient  grounds  for  a  suspension' 
of  diligence. ' 


griculture  of  Berwickshire,  p^  134,  a  work  of  high  author 
rity  on  such  subjects.  See  the  sam^  work  again  referred 
to,  Appendix  No.  II. 

.  '  A  departure  from  a  prescribed  course  of  managemenl 
will  also  expose  the  contravener  to  an  aption  of  damages. 
But  even  this  affords  imperfect  security  to  the  landlord. 
In  order  to  bring  such  an  action  effectually,  he  would  be 
under  the  necessity  of  superintending  the  tenant's  opera? 
tions  more  ^^osely  than  be  might  wish.  The  tenant,  too, 
might  have  it  in  his  power  to  urge  many  pleas  in  loitigation. 
Or  a  delay,  perhaps,  in  raising  the  action  might  enable  him 
successfully  to  plead  apquiescenqe  on  the  part  of  the  land- 
lordr  See  Murray's  Trustees  tv  Gordon,  26ib  February 
1806.    Fac.  CoW.Mox.  A f  p.  voce  Tack>  No.  12.    Ac<|uV> 


.  The  most,  obvious  and  the  most  iiaturail  e:^* 
pedi^nt,  in  mieti  fik  contact,  k,  to  provide,  an 
additional  rent  ler  Bi^eh  ground  ^^  ^aay  be  la^ 
bo«ired  dttifeiently  from  the  phn  prescnbed ; 
and  the  only  danger  is^  tliat  a  fegnlation  of 
this  kind  may  be  considered  as  a  penalty  rather 
thaii  as  a  rent ;  for,  should  it  be  considered  as 
a  penalty^  a  difficult  question  might  arise,  and 
a  proaf  of  the  e&temt  of  the  do^mage  would  be 
necessary^ 

•  Yet  there  Aoes  not  sccfm  to  be  any  inconsie- 
tency,  or  any  thing  contrary  to  the  nature  of  the 
contract,  where  a  landlord  lets  his  farm  at  so 
much  an  acret  pn  condition  that  it  shall  be  la- 
boured  accoandittg  to  a  €iertain  plan }  but  %h»t 
if  the  tenant  fifhafi  depart  from  that  pian^  and 
labour  the  larm,  or  any  part  of  it,  differeiitlyj 
then  he  shall  pay  so  much  more  for  each  acre 
brought  tinder  a  different  eoucse  of  manage^ 
meat. '  The  <reBt  of  a  fa^m  in  grass^  and  the 

escence  on  the  part  of  the  landlord  in  the  Aemtfon  was 
unsuccessfuny  pleaded  by  the  tenafnt  in  M31er  v.  Lord  ttid 
Lady  Gwyder,  2eth  May  1824;  Shaw  andDunlop's  iHoses' 
'  The  decisions  of  the  Court  seem  to  sanction  thtiB  ojfi- 
nion.— ^An  obligation  relative  to  ploagfaingy  with  this  a4- 
.  dition ;  ^  and  if  you  shall  plough  any  more  fherei  you  berie- 
^  by  agree  to  pay  me  L.tOO  Scots  for  eftch  acre,  amd  piro- 
^*  portionally  for  less,''  was  enforced  to  the  full  extent 
against  the  tenant  who  had  Contravened,  although  the  adldi* 
tional  rent  was  greatly  disproptortioned  to  the  damage  8ti»- 
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rent  of  the  same  fann  with  a  liberty  of  plough- 
ing, will  be  different ;  and  there  is  no  impro-^ 


taioed  by  the  landlord.    Pollock  v.  Paton,  24th  February 
1777*    Fac.  ColL  Mor.  Appen.  voce  Tack,  Nol  4. 

A  clauEey  prescribing  a  particular  course  of  management 
with  *'  power  and  Uberti/*  to  the  tenant  to  pursue  a  different 
course  on  paying  li.2  of  '^  additional  rdnt ''  for  each  acre 
laboured  differently^  was  literally  construed  against  the  te-' 
nant»  although  the  additional  rent  was  greatly  beyond  the 
value  of  the  subjects.  Graham  of  Balgowan  v.  Straiten, 
1787}  House  of  Lords,  1789.  Note  to  Report  of  M'Ken- 
zie  V.  Gilchrist,  ISth  December  1811.    Fac.  Coll. 

Double  rents  e^ugible  in  case  the  tenants  shall  remain  be- 
yond the  stipulated  e^pirtition  of  the  lease,  have  also  re-^ 
Ceived  a  literal  interpretation  as  being  highly  expedient,  ill-* 
though  it  seemed  to  have  been  the  opinion  of  the  Court, 
that  where  a  rent,  **  altogether  exorbitant/'  was  stipulated, 
they  might  interpose  their  equitable  powers  to  modify  it« 
M*lntosh  V.  M'  Donell,  1st  February  1798.  Fac.  Coll. 
Mor.  Appen.  voce  Tad,  No.  5.  Hart  t;.  Anderson,  19th 
February  1796.     Not  reported. 

A  tack  prescribed  the  course  of  labouring,  ^*  under  a  pe^ 
^*  natty  of  L.3  sterling  for  each  acre  laboured  otherwise  than 
«  as  above,  to  which  the  damages  are  hereby  estimated  with- 
*^  out  power  to  any  judge  to  modify  them  on  any  pretence 
f *  whatever. ''  Judgment  went  against  the  tenant  who  had 
contravened,  the  Court  refusing  to  modify  the  sum  to  the 
iwtual  damage— but  here  the  sum  awarded  against  the  te- 
]Dant  was  trifling.  Henderson  v.  Maxwell,  24th  February 
1802.  Fac.  CM..  Mor.  p.  10054. 
4  A  tenant  bound  himself  to  labour  the  farm,  *^  according 
f<  to  the  rules  of  good  husbandry,  and,  in  particular,  never 
V  to  take  two  white  crops  in  succession  ^om  any  part  o^ 
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ptieity  in  stipalatiog  different  rents,  according 
4;o  the  manner  in  which  the  farm  ia  to  he  oc«- 


**  the  lands/'     Should  he  contravene,  he  bound  himself  to 
pay  L.4  sterling  of  additional  rent  for  each  acre  laboured 
contrary  to  the  stipulations,  and  that  for  all  the  subsequent 
years  of  the  lease.    **  But  declaring  that  although  an  addi* 
•*'  tional  rent  is  hereby  stipulated,  the  landlord,  &e.  may  put 
"  a  stop  to  such  labour  or  cropping  contrary  to  the  stipula* 
**  tions,  in  such  a  manner  as  accords  to  lavir< "    The  leas« 
was  for  19  years  ;  and  in  the  6th  year,  the  tenant  laid  dowa 
6  acres,  which  he  had  carefully  prepared  and  manured,  in 
wheat,  with  grass  seeds  ^-^4  acres  of  the  grass  crop  failed^ 
and  in  the  subsequent  year,  the  tenant  sowed  barley  and 
grass  on  these  4  acres* — The  landlord  availed  himself  of  the 
litieral  terms  of  the  lease,  and  insisted  that  for  this  acciden- 
tal and  harmless  deviation  from  the  prescribed  course  of 
cropping,  the  tenant  should  pay  L.4  of  additional  rent  for 
these  4  acres  during  the  whole  of  the  subsequent  years  of 
the  lease. '  This  manifestly  was  not  such  a  deviation  as  the 
additiotial  rent  was  intended  to  guard  against;  and  the 
.amount  of  the  sum,  together  with  the  landlord's  power  of 
,  interrupting  the  course  of  management  for  which  the  addi- 
tional tent  was  provided,  rendered  the  stipulated  sum,  al- 
though nominally  an  additional  rent,  yet  virtually  of  the  n»- 
;  ture  of  a  very  heavy  penalty.    The  Court,  however,  refused 
to  interpose,  and  held  that  the  baigain  which  ithe  parties  had 
'made for  themselves,  however  bard  in  its  consequences  to  the 
*  tenant,  was  binding  upon  him  to  the  full  extent.    Eraser  «• 
Ewart,  2&0i  February  1813.     Fac.  Coll.     See  also  Morri- 
tson  V.  Sir  D.  H.  Blair,  22d  February  1823.  Shato  and  Dun^ 
lop*s  Cases,  and  Miller  v.  Lord  and  Lady  Gwydir,  20th  Hilay 
1824.     Shato  and  Dunlop's  Cases. 

By  these  decisions,  it  appears  to  be  fixed,  1st,  that  even 
•where  the  conditions  of  the  lease  ar^  enforced  under  an  ex- 
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cupied;    A  tenant  (pbssesding  under  such  m 
alternative)  should  he  plough,  must  be  under^ 


•u. 


press  penaltyy  the  Coort  will  iateiflBre  with  relaetanee ;  and 
in  extreme  cases  onl  j,  to^  modify  the  stSpulaleid  penalty  to  $ 
Sum  difierent  frdm  that  whUM  thfi  parti^A  have  fixed  on  ds 
ihe  pi*ice  of  a  contraventiioii. 

Sdl,  That  a  eladse  stipulating  an  ad^onal  rent,  in  ordet 
to  «k^ree  thd  conations  of  the  lease^  will  be  Itterally  inter- 
preted, eyen  where  the  additiondi  f ent  has  been  accidentally 
incurred ;  and  althoidgh  from  the  powef s  reserred  to  the 
landlei'd,  and  from  its  dispi^opon^on  to  the  adtual  damage 
Sustained^  It  shoald  Amount  td  an  exorbitant  periaky. 

The  preceding  jddgments  have  been  pronounced  aft^r  a 
tontrayention  had  aietually  taken  place ;  bat, 

dd,  It  seems  als(^  to  follow,  from  recent  decisionsi  ^at 
tinl^ss  Ah  akernatiye  be  given  to  the  tenenti  In  the  most  une- 
quivocal terms,  and  whether  the  lease  bear  a  penalty  or  an 
Additional  rent,  the  Court  will  interpdie  to  enforce  thi^  pre- 
tcribed  course  of  jtianagement,  wjiere  the  tenant's  intention 
to  deviate  is  discovered  or  indoMted  k^ore  the  doviation 
hds  aetuaHy  taken  place.    Thus,  A  IcaM  contained  the  Cq4- 
iowing  clause:—**'  And  the  said  tenants  and  their  foresaids, 
^<  hereby  bciCome  bound  to  keep  regularly  and  constantly 
•^  after  the  first  five  years  following  thrit  entry  to  the  said 
<*  farm,  a  fourth  part  of  die  arable  piar(  of  their  said  ftna 
**  either  in  hay  or  pasrtui«>  or  an  adcUHanal  rent  of  40b.  8tes« 
^  ling,  to  be  paid  by  therii  to  the  propmetor^  over  and  sbovie 
**  the  current  rentj  for  €fach  acre  of  said  fourth  part  <of  their 
^'  fatta,  they  shidl  neglect  to  keep  i^  gi^ass  as  above  sped- 
*^  fied.  ''—There  was  also  an  obligation  to  manage  the  farm 
in  ttie  last  five  years  of  the  lease,  according  to  the  saine 
Course  of  good  husbandry  *^  as  during  the  Immediate  preced- 
"*  ing  years.''    In  the  last  y^ar  of  the  lease,  the  tenant  inti- 
mated to  the  landlord,  that  he  meant  te  avail  himself  of  die  al« 
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stood  to  have  voluntarily  subjected  himself 
to  the  additional  rent  stipulated;  nor  is  he 

ternative,  and  to  plough  up  all  the  grass.  The  landlord  op- 
posed this  intended  proceeding,  on  the  ground,  that  the  ad- 
ditional rent  was  intended  as  a  penalty,  to  guard  against  the 
commission  of  a  wrong ;  and  the  Court,  without  fixing  very 
precisely  whether  the  stipulated  sum  was  to  be  regarded  as 
a  penalty,  or  as  an  additional  rent,  found,  by  a  small  majo*  -  1 

rity,  that  the  landlord  had  a  right  to  interrupt  the  tenant^s  ! 

operations.    Muir  M'Eenzie  «r.  Craigies,  I8th  June  1811*  , 
Pac*  Coll*    Second  Dimsion. 

Another  lease  contained  a  clause  relative  to  the  manage- 
ment, with  a  declaration,  that  **  in  case  the  tenant  shaU 
fail  ^  to  pursue  the  prescribed  course,  an  addttiorud  rent  of 
L.2  per  acre  shall  be  paid.  The  tenant  as  id  the  former  case, 
mtimated  his  intention  to  contravene.  The  Court  seemed 
agreed,  that  the  additional  rent  here  stipulated  was  not  a 
penialty;  but  they  were  influenced  by  the  expediency  of 
preventing  deterioration  of  the  farm,  and  by  the  manifest  in- 
tention of  the  landlord,  as  appearing  from  the  terms  of  the 
lease,  that  the  tenant  should  be  bound  to  follow  the  pre- 
scribed course  of  management.  The  tenant  was  found  ta 
have  no  title  to  contravene.  Wortley  M'Kenzie  v.  Gildiristf 
ISth  December  1811.    Fac.  Coll. 

The  decisions  in  these  cases  are  not,  perhaps,  reconcil- 
able to  strict  principle.  Had  the  landlords  delayed  bringing 
their  complaints  until  the  tenants  had  contravened  the  sti- 
pulations of  the  leases,  the  Court  in  conformity  to  former 
decisions,  would  not  have  interposed  to  modify  the  liddition- 
al  rent  to  the  actual  damage  sustained.  If  the  additional 
rent  be  regarded  as  a  penalti/  intended  to  guard  against  the 
commission  of  a  wrong,  like  all  other  penalties,  it  may  be 
modified  when  it  has  been  incurred.  If,  on  the  other  hand, 
it  be  regarded  as  an  additional  rent,  the  stipulated  price  of  a 
deviation,  it  is  difficult  to  discover  upon  what  principle  th«f 

VOL.  I.  R 
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entitled  to  deiXKaxid  relief  from  the  obliga^ 
tron. 

tenant  is  deprii^d  of  his  alternative^  According  to  these 
decisions,  it  is  a  penalty  when  the  landlord  applies  to  prevent 
a  contravention;  but  immediately  after  contravention  it  be- 
comes  an  additional  tent,  however  penal  (as  in  Ewart's  case) 
ID  its  <x»n8equencea*  This  departure  from  stciet  legal  prin- 
dplet  seems  to  be  founded  upon  the  landlord's  presumed  in- 
tention to  prevent  deterioration  of  his  property,  by  «  con- 
dition wMeh,  whether  it  be  denombaled  a  penalty  or  an  ad- 
ditional rent,  is  certainly  intended  as  a  .security  against  a 
deviation  from  the  prescribed  course  oi  nKinagement.  It 
may  be  said,  indeed^  that  there  Is  an  express  obligation  up- 
«n  the  tenant  not  to  contravene ;  but  surely  when  an  addi- 
tional rent  is  provided  in  case  of  centraventioB,  the  obliga« 
tion  becomes  conditional^  and  the  alternative  qualifies  the 
former  obligation. 

In  framing  a  clause  -with  reference  to  those  decisions,  it 
wiU  be  necessary,  where  an  alternative  is  intended  to  be 
given  to  the  tenant,  to  ex^uress  that  intention  in  the  most  un- 
equivocal temiA.  Where  it  is  meant  ta  bind  the  tenant  im- 
peratvrdy  ta  follow  the  stipulated  course  of  labouring  and 
cvopffeiiy,  thedaose-riioKdd  be  so  expressed^  and  a  power 
reserved  ta  the  landlord  to  interpose  when  any  deviation  is 
attempted.  The  additional  rent  or  penalty  should  be  stipu- 
lated fojr  way  of  greater  security ;  and  in  fixing  its  amount 
it  will  be  proper  to  take  aaum  sufficient  to  cover  any  pos- 
sible profit  whidi  the  tenant  can  derive  from  a  deviation, 
even  in  the  last  years  of  the  lease.^  The  sum,  however,  ought 
not  to  be  very  exorbitant ;  for,  notwithstanding  the  deci- 
sions referred  to^  the  Court  would  certainly  interpose  to  mo- 
difya  sum,  whether  of  penalty  or  of  additional ^ent,  if  it  were 
altogether  unreasonable  and  oppressive. 

It  might  also  be  proper  for  the  parties  to  provide  for  the 
fiEulure  of  a  crop,  or  for  any  other  accident  which  may  render 
a  deviation  Highly  expedient  for  the  tenant,  and  by  nomeans 
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Vll.  OBLlGATlOit  TO  ILCMOVE.  ^ 

^e  obligation  to  remove  has,  in  virtue  of 
the  Act  of  sederunt  1756,  attained  its  object, 

prcf  udielil  to  the  landldvd*  It  ttny  be  itipukted  ibat  in 
•uah  an  even^  the  laodlord  ahtf  give  his  wictiofi  tp  a  tem* 
|K>riir7  change  in  the  course  of  cropping.  The  want  of  the 
landlord's  consent,  were  it  unreasonably  withheld,  might  be 
supplied  by  the  authority  of  the  Sheriff,  or  by  the  Court  of 
Session. 

As  to  the  eictetit  of  the  eommon  law  obfigadoti  on  the 
tenant  to  Manage  his  &rm  aecarling.  to  the  roles  of  good 
husbandly,  even  where  no  partieular  rotation  is  prescribed* 
Tide  i^fi^a.  c*  5.  §  1^ 

^  Form  qfihe  Ohtigation  to  Remofoe* 

''  And  the  said  B  binds  and  obliges  himself,  and  his 
^^  foresaids,  to  Vlit  and  bemovs  from  the  lands  and  others 
^  hereby  set,  at  the  eSLpiration  of  this  lease,  without  any 
<<  warning  or  process  of  remoring  fixr  that  efiect.  *' 
Chame  in  the  Act  rfSederuM^  lUk  Dec  1756. 

^'  ii?ao,  That  where  a  teaa<it  is  boupd  by  his  tacfc  to  re* 
<'  moi«  without  warning  nt  the  issue  Qr  determination  of  hb 
*'  tack,  it  shaD  be  lawful  to  the  heritor,  or  other  setter  of 
^'  the  tackt.upon  sudi  oblig^kioa  to  obtain  letters  of  homing, 
*^  and  thereupon  to  chaise  the  tepiain^  with  homing  tvtlj  days 
'*  preceding  the  term  of  Whitsunday,  in  the  year  in  whicti 
**  hu  tack  is  to  determine,  or  forty  days  preeeding  any  other 
*^  term  of  Whitsunday  thereefter ;  snd,  upon  production  of 
*<  of  such  taiek  «id  homing  duly  executed  to  the  deputy^ 
<<  sheriff  or  Stewart,  or  dieir  substitutes^  of  the  shire  ox  stew- 
*^  artry  where  the  lands  lie,  they  are  hereby  authorised 
<^  and  required,  within  six  days  after  the  term  of  remoyal 
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and  has  in  a  great  degree,  superseded  the  ac- 
tions of  removing  of  the  more  ancient  law.  In 
treating  of  the  actions  arising  out  of  the  lease, 
the  manner  in  which  the  tenant  was  fprmerly 
removed,  as  well  as  the  effect  produced  hy  the 
Act  of  Sederunt,  will  be  explained.  Nothing 
indeed  can  be  more  simple  or  efficacious  than 
the  fonns  introduced  by  that  Act.  The  tenant 
obliges  himself  to  remove  at  the  expiration  of 
the  lease,  without  any  warning.  He  receives, 
forty  days  at  least  before  the  Whitsunday  pre- 
ceding the  term  of  removal,  a  charge  to  perform 
this  obligation ;  and  should  he  fail,  the  Judge* 
ordinary  is  authorized  to  eject  the  tenant,  and  • 
to  give  possession  to  the  landlord  or  to  the  new 
tenant.  The  value  of  this  form  is  infinitely 
enhanced,  by  comparing  its  effects  with  those 
which  followed  the  tedious  and  uncertain  forms 
of  removing  formerly  in  use.  * 

^<  appointed  by  the  tiack,  to  eject  such  tenant,  and  to  de- 
**  liver  the  possession  void  to  the  setter,  or  those  having 
'<  right  from  him. " 

*  In  the  case  of  Stevensons  v.  Baird,  83d  June  1821, 
ShmxiB  cases^  the  Court  held,  that  where  a  tenant  binds 
himself  to  remove  without  warning,  an  action  at  common 
law  is  competent  upon  this  obligation,  provided  the  action 
be  executed  and  called  against  the  tenant  40  days  before 
Whitsunday.  In  this  case  it  was  contended,  that  an  action 
upon  such  an  obligation  must  specially  libel  on  the  Act  df 
sederunt,  14th  December  1756;  but  tliis,  a  majority  of  the 
Court  held  to  be  unnecessary. 
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But  Conveyancers,  dissatisfied  M'ith  a  clause, 
which  renders  it  necessary  for  the  landlord  to 
have  recourse  to  legal  proceedings,  for  recover- 
ing the  possession  of  his  farm,  have  endeavom*^ 
to  effect  the  removal  of  the  tenant  voluntarily  by . 
making  his  own  interest  operate  as  a  security 
for  the  performance  of  his  obligation  to. remove. 
With  this  view,  an  exorbitant  rent,  such  as  it 
is  supposed  the  tenant  will  not  pay,  has  been 
stipulated  for  the  year  subsequent  to  the  expi- 
ration of  the  lease ;  and  from  the  amount  of 
the  rent,  the  landlord  trusts  that  the  teniuit  will 
voluntarily  remove  at  the  stipulated  term. 

There  are  two  forms  in  which  the  conditioa 
has  bfeen  expressed-r^ne  by  which  the  tenant, 
obliges  himself  to  remove  in  the  ordinary  style ; 
and  then,  in  case  of  his  remaining,  becomes  r 
bound  to  pay  a  very  high  rent.  ^  Another  (sug-' 

*■  The  following  is  the  fonn  of  this  clause :— "  And  the 
said  B  BINDS  and  obliges  him,  and  his  foresaids,  to  flit 
and  REMOVE  from  the  lands  hereby  set  at  the  expiration  of 
this  lease,  and  to  leave  the  same  void  and  redd  to  the  said- 
A,  and  his  foresaids,  and  their  tenants,  and  that  without 
any  warning  or  process  of  removing :  And  it  is  hereby  pro- 
vipED  and  DECLARED,  that  if  the  said  B,  or  his  foresaids,' 
shall  continue  to  possess  the  lands  hereby  set,  after  the  ex-> 
piration  of  the  foresaid  period  of  years,  then,  and  in 

THAT  CASE,  he  and  they  shall  be  bound,  as  they  are  here* 
by  BOUND,  to  pay  to  the  said  A  and  his  foresaids,  the  sum  of 
L  sterling  of  yearly  rent,  for  the  year  or-  years  dur- 

ing  which  they  shall  continue  to  possess  theiiiid  farm,  lifter 
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gested  by  Lord  Karnes)  in  which  it  is  stipulated 
that  the  lease  shall  endure  for  one  year  longer 
than  the  period  actually  contemplated  by  tl^ 
parties  ;  for  tmnty  years  for  example,  where  a 
TUneteenyears*  lease  only  is  intended  to  be  given, 
and  for  the  twentieth  year  so  high  a  rent  is  sti- 
pulated that  it  is  presumed  the  tenant  rather 
than  pay  it,  will  avail  himself  of  a  break  or  op- 
tion, also  given  him  by  the  lease,  to  remove  at 
the  end  of  the  nineteenth  year.  ^ 

!■  *        i^^O^j^w^l  m  »  I       M^ia^^^i^i   »■  i«  p  ■   t         ■  I  ii^ii Ill  iitj.    I     III   I  ■, 


tho  expinitioit  9f  the  period  foremif  wad  that  at  tke  t«nn% 
under  paim)^,  and  with  interest,  a«  aboTe  expre0«ed. " 

^  The  clause  may  be  thus  expressed : — that  is  to  say, 
the  said  A,  in  consideration  of  the  rents  and  other  pres- 
tations herein  contained,  but  under  the  conditions  herein 
after-expressed,  has  skt,  and  in  taek  and  assedation  lets 
to  the  Mid  B,  alp  and  whole  &c«  and  that  for  the  space  of 
TwntY  TSAPS  full  and  complele,  from  and  after  his  entry 
thereto,  vhich  is  hereby  declared  to  have  begun  at  ; 

and  front  thenceforth  to  be  peaceably  possessed  by  the  said 
9»  f^id  his  forofiaidSf  during  the  whole  space  thereof;  pro- 
iwiyo  ALWAY^i  and  drglarino,  (notwithstanding  the  pe- 
riod for  which  this  lease  ia  to  endure),  that  it  shall  be  in  the 
power  of  th^  said  B,  or  his  foresaids,  at  the  expiration  of 
EINSTEIN  TiU^s  from  the  said  term  of  entry,  to  quit  and 
renounoe  tbia  lease;  whic^  lsase,  &c«  {Clause  qfioarran' 
dk^)  i  fo^  WHiC|i  CAUSES^  and  on  the  other  fart,  the 
«i4d  B  bw49  and  obliges  him,  his  heirs,  e:^eoutors»  and  suc- 
cessors whomspeveri  pi}  make  payment  to  the  said  A,^  and 
his  foresaids,  in  name  of  tack-duty,  of  the  yearly  rent  of 
LtlQO  sterling,  for  the  first  19  years  of  this  lease,  and  of 
ibe  yearly  r^44J^,2DO  for  the  remiunipg  year  of  this  lease, 
and  that  at  two  terms, "  &c. 


A  REMOVAL.  BY  AN  ADDITIONAL  RENT.      263 

The  dififereace  between  theste  two  pkiis  con^ 
sists  in  this ;  That,  by  specifying  a  sum  to  be 
paid  by  the  tenant,  in  case  he  shall  remain  in 
possessioiei  longer  than  the  period  of  the  lease, 
which  is  the  object  of  the  former  plai^  this  sti^ 
pulated  sum  may  be  considered  as  of  the  na- 
ture of  a  penalty,  and  a^i  such  masy  be  restrict* 
ed  to  the  actual  damage ;.  in  other  words,  to  a 
fair  and  adequate  renit.  "Whereas,  by  the  lat<- 
ter  plan,  the  idea  of  a  penalty  is  kss  consistent 
with  the  conditions  of  tbe  lease ;  sidfice  the  twen*^ 
tieth  year  is^  port  of  the  endurance  of  the  lease  ; 
aadjt  of  course,  a  year  for  which  a  rejot  has  been 
provided  by  the  Isease.  Jf  this  distinction  be 
admitted — if,  in  the  one  case,  the  siun  payable 
by  th?  tenant  shall  be  considered  as  a  penalty, 
asd  in  the  other  a»  a  rent,^.-«till  the  former 
plan  will  have  the  effect  of  removing  tlie  te- 
nant at  the  expiration  of  the  19  years,  which 
the  lattej:  will  not ;  for,  by  payment  of  the  rent 
provided  for  the  20tb  year,  the  tenant  has  a 
title  to  remain  ijL  Ins  farm,.  €^  which  nothing 
can  deprive  hira.  H^iee,  in  estimating  the 
value  to  the  landlord  of  those  plans,  it  is  obvi- 
ous, that  although  the  last  may  be  less  liable  to 
evasion,  yet  it  wants  the  power  of  actual  expuL 
sion,  which  the  other  possesses  j;  and  that,  in 
fact,  were  a  landlord  to  enter  into  a  new  lease, 
and  to  become  bound  to  give  possession  to  a 
new  tenant,  he  would  find  himself  much  more 
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disadvantageously  situated  under  a  lease  drawn 
up  on  the  latter  plan  than  on  the  former.  Un- 
der the  latter,  the  old  tenant,  on  payment  of  the 
stipulated  rent  for  the  20th  year,  would  be  en- 
titled  to  remain  in  possession  of  the  farm,  leav- 
ing the  landlord  exposed  to  a  claim  for  dama- 
ges at  the  instance  of  the  new  tenant ;  while,  by 
the  other  plan,  if  the  old  tenant  were  not  re- 
moved, he  would  at  least  be  liable  for  the  da- 
mage found  due  to  the  new  one.  But,  in  fact, 
the  obligation  to  remove  at  the  expiration  of  the 
lease,  aqd  in  case  of  the  tenant's  remaining 
longer  in  possession,  to  pay  a  higher  rent,  has 
been  sustained  by  the  Court,  as  already  men- 
tioned, in  two  instances.  * 

^  Hart  V.  Anderson^  Ist  February  1796.  Not  reported ; 
and  M'lntosh  v.  McDonnell,  1st  February  1798.  Fac.  Coll. 
Mor.  Appen.  w?«  Tack^  No.  5. — Here  the  obligation  was 
expressed  in  these  terms :— The  tenant  obliged  himselfi  "  at 
^^  the  expiry  of  his  tack,  to  flit  and  remove  from  the  lands 
**  hereby  set,  without  any  warning  or  process  of  removing 
^  for  that  effect ;  whereiui  if  he  fails,  he  shall  be  liable  in 
'*  double  the  said  yearly  rent  for  each  year  he  continues 
*^  thereafter."  The  lease  expired  at  Whitsunday  1795,  and 
on  the  14th  February  ^f  that  year,  a  charge  was  given  to  the 
tenant,  lyho  was  informed  at  the  term  that  the  farm  had  been 
let  to  a  new  tenant.  The  tenant,  however,  presented  a  bill 
of  suspension  on  some  informality  in  the  charge,  which  be- 
ing passed,  the  question  came  to  be*  for  what  rent  the  te^ 
nant  was  liable  for  the  year  after  Whitsunday  1795.  An^ 
fhe  Lord  Ordinary  found,  That  *'  the  obligation  to  pay  ^ 
<<  H  Rouble  rent  for  eacb  ^e^r  the  teni^nt  should  contipu^ 
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Should  the  landlord  be  unable  to  give  poi*- 
session  to  the  new  tenant  at  the  stipulated  term, 
he  will  be  exposed  to  an  action  of  damages. 
Against  such  an  action,  however,  he  may  se- 
cure himself,  by  prevailing  upon  the  new  te- 
nant to  accept  of  ah  assignation  to  the  old  te- 
nant's obligation  to  remove.  By  this  arrahge- 
laent,.  the  matter  will  be  left  entirely  to  the  old 
and  new  tenants,  the  latter  of  whom  in  virtue 
of  the  assignation,  may,  if  necessary,  pursue  an 
action  of  removing  in  the  landlord's  name  against 
the  outgoing  tenant. 


«  « 


VIII.    Mutual  obligations  qn  the  parties 

TO  rULEIL  THE  OBLIGATIONS  IN  THE  TACK. 

The  mutual  obligation.  "^  This  clause  is  not  to 
be  understood  as  importing  an  obligation,  by 

**  after  the  expiry  of  the  lease,  is  not  a  penal  clause. "  This 
judgment  was  brought  under  review,  and  a  great  majority  of 
the  Court  were  of  opinion,  **  That  the  clause  was  legal  and 
**  expedient,  and  ought,  in  every  case,  to  be  literally  en- 
*^  forced.  But  it  was  at  the  same  time  observed,  that  if  a 
case  should  occur  where  a  rent  altogether  exorbitant  was 

stipulatedi  the  Court  might  modify  it. '' 

"*  **  And,  LASTLY,  both  parties  bind  and  obligb  them- 
*^  selves,  and  their  foresaids,  to  implement  their  respective 
*^  parts  of  the  premises  to  each  other,  under  the  penalty  of 
^'  L.I0O  Sterling,  to  be  paid  by  the  party  failing  to  the 
**  p«r(y  observing,  or  willing  to  observe  the  same^  and  that 
**  over  and  above  performance. "  " 
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which,  however  small  the  damage  may  he^iuis- 
ing  from  the  naa-peirfc^rmanee  o£  any  ot  t\m 
stipuktions^  tl^  party,  failing  shall  be  liaUe  im 
the  full  sum  stipulated ;  on  the  eontrary^  the 
sum  will  he  vestricted  to  the  damage  actually 
sustained.  Neither  is  it  to  be  considered  aa 
coming  in  place  of  any  of  the  obligations^  so  aa 
to  enable  doe  party  refusing  to  implement^  to 
pay  the  pemalty  asJ  be  firee.  The  wofds,  ^^  over 
and  above  performance  "  are  noeant  to  guacd 
against  this  coiiaeq.neni06^  and  the  bind  the  par- 
ties to  the  performance  of  dcie  i^ecific  ohliga^ 
tions,  as  well  as  to  the  payment  of  any  damage 
which  the  neglect  of  them  may  occasion.    Be- 

sides»  from  the  nature  of  the  obli^tions  incum- 
bent on  the  parties  by  entering  mto  the  lease, 

this  consequence  would  follow,  independently 

of  any  such  expression. " 


"  Erskine^  B.  III.  tit.  iii.  $  86.  **  Fixed  penalties  were, 
**  by  the  UomanSft  ^omotioies  adject&i  Uy  obJifftiom  fiur  tbo 
<<  jperCpnoaiu^e  of  facts,  whkb  seenu^d  to  be  dtesig/ned  chieflj 
^!  to  reinove  the  iiicoj;iTemeBee  ari«ua^  in  ou»t  cai^  from 
*<  the  uncertainty  of  the  ciedUo];'«(  damage^  by  subfttituiing  a 
*^  fffecise  penal  aum^  which  waa  understood  tgc^me  in  place 
''  of  it»  {  7.  lost.  De  Verb.  ObU  By  our  cuslons*  also, 
<(  such  penalties  aie  not  unfrequieiU ;  but  they  have  no  ten- 
**  dency  to  weaken  the  obligation  itself^,  beiog  adjected  pure- 
<'  ly  for  quickening  the  performance  0f  tbe  debtor,  who^ 
<^  therefore,  cannot  get  free  by  offisring'  payment  of  the  pe- 
<<  nalty  though  the  words  of  style,.  *  by,  and  aUour  yrfornb- 
**  anu^  *  should  be  omitted.  Beaii^t  ^7th  December,  1696- 
<<  Fou^tainhaU.    Mor.  p.  1QQ39.    Fac  CoU.  YoL  I.  99^ 
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This  clause,  then,  creates  no  obligation  which 
would  not  exist  independently  of  it.  But  it  is 
proper  to  bear  in  mind,  that  wherever  a  claim 
is  made  in  a  Court  of  law  for  implement 
of  the  lease,  the  expense  incurred  in  making 
the  claim  efifectual  ought  to  be  ascertained 
in  the  action,  and  a  decree  obtained  for  it,  as  it 
will  not  be  competent  for  the  successful  party 
to  claim  the  expense-  of  such  action  under  this 
general  clause,  either  as  part  of  the  penalty  or 
^herwise/  ^ 

IX.  CukirsE  or  registratioh.  ' 
'  The  clause  of  registration  contains  a  mandate 

**  Broomfldd^  11th  Auguat,  1753.    Mor.  p.  9446.    Stair, 
«B.  I.tit.xYii.iJ20." 

^  This  would  not  be  competent  even  in  the  case  of  a  bond, 
Gordon  v.  Maitland,  27th  November  176L  Mor.  p,  10050. 
Here  a  decree  of  the  Court  being  affirmed  on  appeal,  the 
creditor  clmmed  the  penalty  to  the  extent  of  his  expetiie  in- 
curred in  ^e  appeal ;  but  the  Court  roBtricted  the  demand 
to  the  expense  of  diligence,  incurred  posterior  to  the  de- 
cree of  the  Court.  And  Kilkerran,  (Penalty,  Ko.  2,  Ci^ar 
i),  Stewart,  &c.  4th  January  1740.  Mor.  p.  10044,)  says, 
that  although  the  Court,  in  a  suspension,  find  the  letters  or- 
derly proceeded  for  principal,  hterest,  and  penalty,  yet  the 
demand  for  the  penrity  can  do  no  more  than  cover  the  ne- 
cessary expenses  ef  diligence. 

\srD  BOTH    FARTIXS    CON8SVT    to  Ab  SSGISTRATIOtfi 

hereof  in  the  books  of  Council  and  Session,  or  othex  Judges' 
jbooks  competent,  that  letters  of  horning,  on  six  days'  charge, 
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by  the  parties  to  a  procurator,  empowering  him 
to  appear  in  their  names  before  a  competent 
^judge,  and  to  consent  to  a  decree,  being  pro- 
nounced in  terms  of  the  obligations  contained 
in  the  lease.  The  origin  of  this  form  is  very, 
ancient.  There  are  to  be  found  amongst  the, 
forms  of  the  Roman  law,  decrees  of  registra- 
tion, where  the  mandate  to  a  procurator,  his  ap- 
pearance before  the  keepers  of  the  record,  his 
request  to  have  the  deed  recorded,  and  the 
magistrates'  compliance  with  that  request,  bear 
a  very  close  resemblance  to  the  modem  decree 
of  registration.  In  the  proceedings  of  the 
church  courts,  again,  an  expedient  appears  to 
have  been  resorted  to,  the  advantages  of  which 
have  been  engrafted  on  the  old  form  of  regis- 
tration. This  device  was  well  calculated  to 
aid  the  views  of  the  churchmen,  in  their  at- 
tempt to  bring  the  civil  business  of  the  coun- 
try under  their  own  jurisdiction.  It  consisted 
of  a  consent  by  the  parties  to  the  deed,  to  sub- 
mit their  persons  and  estates  to  the  jurisdiction 
of  the  Ecclesiastical  Judge  ;  and,  in  some  cases 
a  decree  was  pronoimced,  (for  their  deeds  were 
public,  and  executed  in  presence  of  the  judge), 

by  which  the  party  was  ordered,  under  pain  of 

-      '  '    '  '       '  -  ■     "' 

and  all  other  execution  necessary,  may  follow  on  a  decree 
to  be  interponed  hereto,  in  common  form ;  and,  for  that  pur- 
posei  Uiey  constitute 

their  procurators,  ^c. 
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excommunication,  to  make  payment  of  the 
debt  against  the  time  specified  in  the  deed ; 
and  disobedience  to  this  decree  would  have 
subjected  the  debtor  to  all  the  penalties  which, 
in  those  times,  followed  the  sentence  of  excom- 
munication. 

From  those  sources  the  clause  of  registra- 
tion has  been  derived.  At  no  very  remote  pe- 
riod indeed  the  form  of  the  clause  cK)ntained 
evidence  of  its  origin,  and  the  procedure  on  it 
proved  it  to  be  a  decree  of  the  Court,  in  which 
the  registration  took  place ;  though  now,  so 
totally. has  every  vestige  of  this  disappeared, 
that  the  deed  is  delivered  to  the  keeper  of  the 
record,  in  the  same  manner  with  deeds  which 
are  to  be  recorded  for  preservation  merely, 
without  the  slightest  diflference  in  the  form, 
and  the  extract  is  returned,  signed  by  the 
clerk,  and  is  the  warrant  for  execution,  in  terms 
of  N  the  decree  of  registration. 

A  plan  of  this  kind,  if  proposed  for  the  first 
time,  would  have  appeared  too  bold  in  specu- 
lation; yet,  by  a  regular  gradation,  and  in 
the  progress  of  time,  it  has  been  brought  to  a 
fortunate  issue,  and  forms  at  present  a  pecu- 
liar excellency  in  our  judicial  proceedings. 
"  Thus,  (to  use  the  words  of  Dirleton),  with- 
**  out  action  or  process,  we  come  to  the  extre- 
"  mity  and  conclusion  of  the  process,  to  wit, 
*'  sentence  and  all  kind  of  execution ;  for,  by 
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^  a  fiction,  mil  tfaat  is  oecessarf  to  a  process  is 
**  contained  in  the  deed.  In  place  of  citation, 
^  (which  wouid  be  idle,  where  the  parties  are 
<<  present  and  consent),  the  procurator  applies^ 
^^  for  form's  sake,  and  consents.  The  judge 
^  also,  in  terms  of  the  deed  presented  to  him 
"  by  the  procurator,  and  at  his  request,  con- 
'^  sents  that  it  should  be  inserted  in  the  regi« 
^  ster,  in  terms  of  the  clause  of  registration, 
^  and  decerns  to  that  effect ;  and  the  keeper 
^  of  the  register,  or  clerk  of  Court,  expedites 
^  the  decree  or  extract.  * 

This  clause,  then,  becomes  the  warrant  of 
a  decieeof  registration,  int^posed  in  the  man- 
ner now  stated,  on  which  letters  of  homing 
may  proceed ;  and  tlius  the  deed  contains  with- 
in itself  an  active  power,  by  which  the  mutual 
obligations  on  the  parties  may  be  enforced 
without  a  lawsuit,  and  at  little  expense. 


X.  Tb£  testing  cjmjbz.  * 

The  testing  clause  states  the  number  of 
pages  of  which  the  deed  consists ;  the  name 

*  Dirleton'8  Doubts,  p.  152* 

'  The  most  ordinary  form  of  this  clause,  is  thus  express* 
ed  s  In  witness  whereof,  these  presents,  consisting  of 
this  and  the  preceding  pages,  written  by  L  M, 

writer  ia  ,  on  paper  duly  stamped;  aref  wiA  a 
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mud  designatioa  of  ^tte  wxiAer;   tftie  day  and 
piaee  of  subscription  ;  uuL  tbe  jwnes  and  de^ 


duplicate  hereof,  «vbscris2U>  by  beth  paiaiesyAt 
the  day  of  one  thousand  eight  hundred  and 

years,  in  presence  of  these  witnesses,  N  and  O^  ser- 
tants  to  the  said  A. 

N,  Witness.  A. 

O^  Witness.  B. 

In  witness  whersot,  these  pceseots,  consistix^gof  this 
and  the  preceding  pages,  written  by  L  M,  writer  in 

,  on  paper  duly  stamped^  are,  with  a  duplicate 
hereof,  subscribed  by  both  pacrties,  as  fbUows,  vhL,  fiir  the 
said  A,  AT  the         day  of  one  theosaiid 

eight  irandred  and       years,  on  presence  of  the  miA  h  M, 
and  N»  servant  to  the  said  A ;  ana  by  tiie<said  B,  at 
the        day  of  And  year  foiesaid,  in  presence  of  O, 

farmer  at  ,  and  P,  servant  to  tbe  said  B,  the 

place  and  date  of  subscription,  of  the  said  B,  with  the 
nanm  and  designations  of  the  witnesses  thereto,  Ixsing  in- 
seited  by  ibe  aiid  Q. 

LM»  Wilnest.  A. 

N,  WitMssk  B. 

O,  Witness. 

P,  Witness. 
Where  any  part  of  the  deed  has  lieen  deleted,  (jekhinigh 
this  ought  bIwi^s,  if  possUe,  to  be  avoided),  the  Smct  mS 
be  stated  at  the  end  of  the  clause.  In  this  mray,  for  eocam- 
ple-**^  the  twentieth  and  iwoifey^irst  Hnest  and  ^e  words 
^'  in  tte  twoEhty^seeond  line,  from  the  top  ef  the  fint  page, 
*^  bemg  deleted  before  etgning ;  ^'  and  wfaese  there  is  amargi* 
sal  note,  diere  will  be  added  to  Ae  first  of  the  above  eacam- 
pies,  *  witneases  also  to  the  ^sobseelption  of  tiie  marginal 
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signations  of  the  witnesses  to  the  subscriptions 
of  the  parties.— Upon  the  accuracy  of  this 
clause^  and  the  regularity  of  the  subscriptions 
and  execution,  the  validity  of  the  deed  de- 
pends— and  since  the  lease  may  occasionally 
be  executed  by  those  who  are  not  perfectly 
conversant  with  the  form  of  executing  deeds, 
a  few  observations  and  directions  on  this  sub- 
ject, are  subjoined. 

This  clause  consists  of  the  following  parts :— - 

1.  The  attestation  that  the  deed  has  been 
subscribed. 

2.  The  name  and  designation,  or  addition  of 
the  writer.  * 

3.  The  mention  of  the  number  of  pages  of 
which  the  deed  consists. 

4.  The  date  including  the  time  and  place  of 
subscribing. 

'^  note  on  the  first  page,  which  marginal  note  was  written 
**  by  the  said  L  M ; "  or  should  it  occnr  in  the  other  exam- 
ple, it  will  be  expressed,  **  Ih  witness  whbreof,  these 
^  presents,  consisting  of  this  and  the  preceding  pages, 
**  written  by  L  M,  writer  in  ,  on  paper  duly 

*'  stamped,  are,  with  the  marginal  note  on  the  first  page 
^  hereof,  also  written  by  die  said  L  M,  and  a  duplicate 
"  hereof  subscribxd,  "  &c. 

*  It  is  not  necessary  ths^  the  whole  of  the  deed  idioiild 
be  written  by  the  same  person ;  but  where  more  than  one 
haTe11>een  employed  in  writing  it,  the  full  name  and  desig- 
nation of  each  writer  should  be  inserted,  and  the  portion 
written  by  each  should  be  particularly  specified. 
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.  5i  The*  names  and  deslgaations  of  the  wit- 
liesses. 

.  LusO^^  "[the  attestation  of  marginal  notes, 
their  subscription^  by  whom  they  were  writ- 
ten, and  the  erasures^  or  parts  of  the  deed 
which  may  have  been  deleted,  before  it  was 
'subscribedi 

Of  these^  part  are  required  by  statute,  and 
part  by  eustom  only;  the  2d,  3d,  and  5th 
^eads  are  statutory  requisites,  the  1st  and  4th 
are  not,  and  the  last  may  be  considered,  as  in 
some  degree,  partakiilg  of  the  nature  of  the 
former,  classi  The  statutory  requisites  are,  of 
course,  indispensable^  and  any  defect  in  them 
will  be  fetal  to  the  deed ;  whereas,  the  others 
will  not  be  so  strictly  judged  of,  and  the  ne- 
glect of  them  may,  pr  may  not,  according  to 
circumstances,  be  destructive  of  the  4eed. 

The  testing  claiise  being  written,  (at  least 
such  is  the  regular  method),  the  parties  sub- 
scribe at  the  foot  of  each  page  of  the  deed; 
noblemen  subscribe  by  their  title ;  other  per- 
sons by  their  christian  and  surnames,,  in  their 
uaual  manner;  the  initial  letter  of  the  chris- 
tian name  with  the  surname  in  full  is  sufiici^it. 
This  is  done  towards  the  right  hand,  as  in  the 
examjple  in  the  foot  note^  and  on  the  left  hand 
side  of  the  last  page,  opposite  to  the  subscrip- 
tions of  the  parties,  the  witnesses,  in  like  man- 
ner, put  dowij  their  names  and  surnames,  eiwsh 

VOL.  I,  s 
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witness  adding  the  ^I^Tord  '*  witness  **  to  bis  sub- 
scription. *  .  t 
.  The  testing  ckuse  ought  to  he  completed 
before  the  pai'ties  subscribe;,  bu^iAus  is  not 
always  the  ease,  nor  do  our  forms  absolutely "" 
require  this  regularity.     On  the  contrary,  it  is 
very  common  (though  not  always  a  very  safe* 
practice)  to  leave  a  ^pace  for  filling  up.  the 
testing  clause,  above  the  subscriptions  of  the 
parties ;  and  this  clause  may  be  filled  up  at  any« 
lime  sifter  the  parties  have  subscribed,  provid-* 
ed  only  that  it  be  done  before  th^  deed  is  ju-' 
dicially  founded  on,  or  put  on  record.     For 
aft^r  either  of  those  steps  is  regularly  taken, 
the  state  of  the  deed  is  fixed,  and  a  defect  in 
the  filling  up  of  this  clause  cannot  thereafter 
b?  remedied. 

With  regard  to  the  instnimentary  witnesses, 
(these  are  the  witnesses  called  to  attest  the  ex- 
ecution of  the  deed),  they  must  be  of  the  male 
sex,  above  14  yeays  of  age ;  *  they  ought  to 
know  the  parties,  and  they  ought  to  see  them 
^S^ubscribe^  or  to  hear  th^n  acknowledge  their 
subscriptions ;  and  in  this  last  case,  the  wit* 
Besses  ought  instantly,  and  in  presence  of  the 
parties,  tQ  add  their  subscriptions  as  witnesses^. 
This  rule  is  founded  on  the  statute,  and  is  un« 
necessary  where  the  witnesses  have  seen  the 


i*-^ 


^  Eni.  B.  jr.  tit.  2>  f  27^ 
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parties  subscribe  ;  for  then  two  witnesses  may 
*  isee  all  the  parties,  however  numerous,  sub- 

sfcribe  a  deed,  even  oh  different  days,  and  at  . 
*last  by*  one  sivbscription,  as  witnesses,  attest 
the  various  subscriptions  which  they  have  wit- 
nessed. ^ 
^^  Subscription  by  initials  is  admitted,  as  bind- 
mg,  in  thei  case  of  a  party  to  the  deed,  wheit 
it  can  be  proved  that  it  was  his  practice  to 
subscribe  in  that  manner.  But  in  general,  it 
will  be  found  much  ttiore  prudent  to  resort  to 
notarial  subscription,  rather  than  to  trust  to 
initial  subscription,  even  of  the  lease ;  though, 
no  doubt,  with  regard  to  that  deed,  the  acts 
of  homologation  or  corroboration  by  the  te- 
nant's assuming  possession,  or  by  the  ocCur^ 
rence  of  some  other  rei  interbentus,  are  neces- 
sarily so  numerousi  that  this  kind  of  subscript- 
tion  would  be  less  dangertms  in  the  lease  than 
it  might  be  in  other  deeds.  But  it  will  be  ob- 
served that,  at  all  efvents,  this  mode  of  sub- 
scribing is  inadmissible  in  the  case  of  a  wit- 
ness, though  it  may  be  an  act  of  necessity  in 
the  party*  A  party  cannot  bei  allowed  to  sub- 
scri4  by  a  maS.  or  by  having  his  hand  led, 
or  bjr  tracing  the  letters  of  his  name,  written 
by  another ;  in  place  of  such  devices,  notairial 

subscription  must  be  resorted  to. " 

■   ■■'•--  — 

'  *  The  statutes  relating  to  the  authentication  of  deeds,  are 
1340,  c.  117.  1555,  c.  29. 1579,  c.  80.  1593,  c.  175.  1672, 

S  2 
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The  leasei^  being  correctly  executed  in  those 
particulars,  becomes  a  legal  deed,  binding  up* 
on  the  parties  >  and  of  which  implement  nniy 
be  judicially  enforded^  In  this  respect  ouf  * 
practice  differs  from  the  English;  The  Eng<. 
lish  deed  is  not  of  itself  evidence,  it  requires 
to  be  supported  by  the  instrumentary  witness- 
^ ;  without  this,  it  is  good  for  nothing,  unlessT 
by  the  lapse  of  time:  Whereas,  with  us,  a 
*  deed  regularly  authenticated  is,  from  the  in- 
stant of  its  execution^  a  legal  deed,  and  of  it- 
self evidence,  subject  only  to  reduction,  on 
such  grounds  as  the  wisdom  of  our  law  has 
prescribed  for  the  security  of  parties.  * 

W    I  I  III       ■  I  > ■■    ■! I'll  I  I  II  I  III      I 

e.  21.  1681,  c.  £.  1696,  e.  15.  1696,  c.  25.  See  also  ErsL 
B.  III.  Ht.  2  §  6-22,  and  Tait  on  Evidence^  p.  57-96,  for 
a  full  account  of  the  Statutory  and  consuetudinary  soleni'- 
nities  required  in  the  execation  of  formal  deeds. 

'  In  tt^  Appendix  Na  11.  some  forms  of  leases  adapted 
to  particular  circuaastances,  and  containing  clauses  not  u* 
gvmlly  met  with  in  the  simple  form  of  the  lease,  will  be 
found.  The  following  summary  of  pomts  to  be  attended 
to  in  framing  a  lease,  has  been  suggested  partly  by  the 
preceding  commentary  on  the  form  of  the  lease,  and  part** 
ly  bf  other  chapters  in  (his  work,  and  may  perhaps  be  use^ 
jRil  as  a  memorandum.  The  propriety  or  neces»ty  of  ftd- 
opting,  any  or  all  of  the  clauses  here  enumerated,  must,  of 
course  depend  upon  the  circumstances  of  the  particular 
case ;  and  no  conveyancer  acquainted  with  his.  profession, 
can  have  difficulty  in  expressing  them  in  a  proper  technical  « 
form ;  although  it  may  be  observed,  that  much  of  the  ju- 
dicial discission  which  leases  have  occasioned,  owes  ita^  a> 


or  Tim  VfftBAI.  UASE. 


277 


CHAP.  IV. 

It 

Op  TBPB  VEfllB4L  LEASE.  THE  OBLIGATION  TO 
q^ANT  A  LEASE.  OF  THE  INFORMAL  LEASE  ; 
AND  THE  CIRCUMSTANCES  WHICH  MAY  REiiPEE 
AK  INFORHftAL  LEASi}  BINDING, 

Having,  in  the  preceding  chapters,  endeavour., 
ed  to  explain  the  requisites  of  the  fon^al  writ-» 


rigia  to  the  unskilful  persons  to  whom  the  jireparation  of 
that  important  contract  is  but  too  frequently  entrusted. 
.  1.  A  clause  as  to  the  exclusion  or  admission  of  assignees 
Hbd  subtenants,  legal  or  voluntary;  {Vide  in/ra^  No.  18 
a^d  19.)  .In  the  case  of  a  liferent  lease,  consider  how  fair 
it  may  be  proper,  where  there  is  a  probability  that  the  life^ 
renter  may  not  continue  in  the  natural  possession,  to  stipu* 
late  that  the  subtenant,  or  other  person  possessing  under 
the  liferenter,  sfa^ll  be  bound,  when  required  by  the  load* 
lord,  to  produce  eirideiiee  that  the  liferenter  is  alive. 

9.  Clause  fixing  the  term  of  endurance  of  the  lease,  and 
the  tetms  of  entry,  with  reference  to  the  questions  which 
may  arise  about  away-going  crbps-»the  tenant's  right  to 
keep  possession  of  the  barns,  Arc.-— for  thrashing  out  and 
disposing  of  the  last  crop— regulations  about  land  to  be 
left  fallow ;  lind  if  so  left>  how  the  out-gmng  tenant  is  to  be 
reimbursed. 

3.  Breaks  in  the  lease,  or  a  mutual  privilege  to  renounce 

\e  lease  at  certain  periods  in  the  course  of  it.    Privilege 

e  landlord  in  (pertain  circumstances  to  assume  posset* 
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ten  lease,-  we  have,  in  the  next  place,  to  consi- 
der leases  defective  in  point  of  form,  an4  to 

• . 

sion  of  certain  portioQS,  for  feuiog  or  for  other  purposely 
on  reimburfing  the  tenant^  and  proportionally  diminishing 
the  rent ;  taking  care  to  fix  precisely  whether  the  rent  sti- , 
pulated  at  the  beginning  of  the  lease,    or  the  rent  whict^ 
the  land  would  bripg  ai  th.e  perio4  of  resumipg  pospe3siQn,  ; 
is  to  be  the  rule  for  rein^bursing  the  tenant. 

4.  Reservation  of  mines,  miner&Is,  «ea-w#rei  &c.  and  of 
power  tQ  erect  public  works  or  manufactories,  necessary 
for  the  full  and  profitable  exercise  pf  thpse  reserved  rights; 
and  in  that  event  to  have  certain  accommodations  for  the 
workmen,  &c.  op  indemnifying  the  tenant.  Regulations  as" 
to  the  surface-damage  demandable  by  the  tenaiit  ^-«-and  fix 
l^ecisely  the  |:al^  for  ascertaining  the  damage  anfl  videmf ; 
nificatioo  due»  i 

-  Si  Reservation  of  the  privilege  of  hunting  and  shooUng 
o,ver  the  farm,  and  of  {the  right  of  fishing ;  .and  alsp  9  power  r 
to  confer  4hpse  privileges  on  others,  always  on  paying  tjie. 
damages  which  the  tenant  may  sustaip. 

.  6'  Clause  as  to  rent,  and  the  terms  of  payment  of  it, , 
with  reference  tp  the  questions  which  may  arise  on  the  death  t 
of  either  of  the  parties,  with  their  heirs  apd  executorsr^ 
forehand  and  backhan4  tents,  ^c.  and  with  refereneo  ahfl 
to  the  efiec^t  pf  luch  stipulations  .dq  the  right  of  hypothec.    . 

■  7«  Clause  regAilatiiig  the  rent  according  to  the  fiar  price$; 
of  grain, 

8,  Clause  astricting  the  Quants  to  the  mill«  to  which  the : 
lands,  are  a^tricted* 

9.  Clause  relative  to  the  mdiorations  or  to  the  deteriora^t 
tions  of  houses  and  buildings  on  .the  farm ;  obligation  on  the: 
tenant  tO:k^p  the  houses,  &e.  in  good  repair;  the  ordinary 
decay  occasioned  by  time  pnly  excepted. 

iO.  Where  new  hpiises  are  to  be  erected,  whether  by 
landlord  or  tenant,  say  upon  ^hat  plan ;— and  where  they  are 
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inquire  iiow  ^  sudi  leases  are  binding,  and  "^ 
TiQ^^r  what  circumstances  they  will  receive  e^ 


feet. 


to  b^  ereetied  by  the  tenant,  how  Ifeis  tobe  paid  for  ittem-;     [ 
.  i»tti^iidiiig'  tb  the  possibility  of  questions  with  purchaser!, 
or  t^reditors,  or  iieirs  of  entail,  or  othei^.  singular  succes* 
'sors,  who  may  not  be  bound  to  impl^ent  the  lessor's  obli^' 
igations.  « 

11.  Claase  relative 'to  the  destruction  of  the  houses  by 
acd^ental  fi^  ;  by  whom  id  that  event  are  they  to  be  re-  * 

bmlt  ?  and  if  by  the  tenant,  how  Js  he  to  be  repai4.P    O- 
bligition  on  the  tenant  to  insure  houses,  offices,  and  farni-  ' » 
stocking  agiiimt  fire. 

IS,  Obligation  oh  the  tenant  to  preserve  the  pfaHtfng 
linder'l  penalty,  and  to  allow  certain  portioiis  of  the  farm 
to  be  planted  by  the  landlord. 

13.  Rotation  of  crops,  and  plan  of  management*    How 
is  the  tenant's  obligation  to  be  enibteed  ?    If  by  tn  addi^ 
.  tionai  rent,  is  the  tenant  to  have  the  power  of  departing       <#  ' 
from  the  prescribed  course,  on  paying  the  additional  rent  ? 
Or  is  th6  landlord  to  have  tha  power  in  case  of  ii  deviation 
of  exacting  the  additiomd  rent;  and  also  of  preventing  far«>. 
,ther  contravention  ?  '  In  the  latter  case,  it  might  be  proper     ' 
to  insert  a  clause,  einpowering  the  landlord,  on  tiid  discor        *  ^ 
Very  of  an  intentibn  X)n  the  part  of  th^  tenant  to  deviate 
from  the  prescribed  course,  to  apply  sumnmrtiy  to  thie  Judg0 
Ordinary,  to  have  the  stipulated  course  enforced. 

14<.  Regulations  as  to  consuming  the  straw  aind  fodd^fi 
and  layipg  the  dung  of  the  last  year  of  the  lease  on  tb^  ■ 
lands,  or  making  it  ove^  to  the  incoming  tenant  at  a  qertaiii 
rate,  tb  be  fixed  by  arbiterflp^  mutually  chosen;  Power  to 
•  the  tenant  to  remove  the'  grain  to  another  farm  to  be  thrashV 
.  ed  if  ther^  be  no  thrashing  mill  on  the  farm ;  withVeferenqe 
to  'the  recent  questions  which  h^ve  occurred  upt)n.  that 
ppint.     Regulate  the  temmt's  right  to  tlie  istraiy  &<;-  of 
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It  is  a  general  and  settled  rate  of  the  law  of 
Scotland,  that  all  obligations,  relative  to  heri- 


awaygoing  crop;  attending  particularly  to  the  conflict 
between  the  opinions  of  the  Court  of  Session  and  the  House 
sf  Lords  upon  this  point.  ( Ftcfe  infra  chap.  F.  in  notes*) 
Attend  also  to  th«t  tenant's  right  to  sell  or  carry  off  a  tur^ 
'Dip  crop  raised  during  the  last  year  of  the  lease. 

15«k  Obligation  on  the  tenant  to  stock  the  farm  fully,  an4 
to  keep  it' so.'  '         -  ' 

16.  Obligation  on  the  tenadt  as  to  march  and  su^divi^ 
sion  dikes  and  fences ;  t^ese '  to  be  kept  in  proper  repdlr, 
and  failing  the  tenant's  doing  so  on  regular  requisition|  the 
landlord  to  have  power  to  do  so  at  the  tenant's  expense.     . 

17*  Oblfgation  on  the  tenant  to  {Perform  certain  senrices, 
such  as  furnishing  horses  and  barts  at  certain  time#  to  the 
landlord  or  his  factors. 

18.  Power  of  subsetting  or  assigning,  either  directly  or 
indirectly.  Whether  the  tenant  is  to  have  the  power  of 
appmnting  his  successor  in  the  lease,  by  mortis  -causa 
deed  or  otherwise?  Whether  he  may  appoiat  a  manager 
for  behoof  of  his  infant  heir  ? 

19.  Provisions  for  the  bankruptcy  of  the  tenant.  Is  bank? 
ruptcy  to  be  a  nullity,  or  are  the  creditors  to  have  the  be- 
nefit of  the  lease  in  any  shape,  either  by  appointing  a  mao 
Hager  for  their  beho6f>  or  otherwise  ?  If  not,  ai^  if  bankt 
Vuptcy  is  to  annid  the  leas^,  how  is  the  tenant,  or  how  are 
his  creditors,  to  be  indemnified  for  meliorations,  when  this 
forfeiture  is  incurred  early  in  the  lease,  and  after  large 
sums  have  been  expended  in  improvements?  I9  such  an 
trritancy  to  be  purgeable,  and  how? 

20.  Clause  obliging  the  texilmt  to  remove  without  warnr 
ing  or  process  of  removing :  and  assigning  to  the  incoming 
tenant  th*e  outgoing  tenant's  obligation  to  remove; 

2  L  Mutual  oblig^ticNi  to  refer  disputed  points  to  arbiters 
to  be  mutually  appomte4;  ^d  failing  i^uch  appointment  oq 
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tage,  iare  ineffectual,  if  they  are  merely  ver-* 
bal.  The  rule  is  founded' on  this  eircumstanee, 
that,  in  the  transmission  of  heritable  property, 
it  is  necessary,  not  only  that  ev^ry  condition 
fstibuld  be  accurately  fixed,*  but  that  the  fstXr 
ties  should  have  finally  and  irrevocably  settled 
their  agreement ;  and  a  formal  writing  is  held 
to  be  the  best  test  of  both.  It  is  accordingly 
a  ri^le,  that:  \yr?ting  is  essential  as  a  solemnitj, 
as  well  as  necessary  in  point  *of  accuracy^  with 
resp^t  to  the  nature  and  conditions  of  the  . 
transaction.  Until  a  written  deed,  therefore, 
has  perfected  and  closed  the  agreement,  either 
party  is  entitled  to  resile,  as  from  a  bargain  on 
which  he  has  not  finally  resolyqd. 

Taking  this  as  a  general  rule  of  the  law  of 
Scotland  in  regard  to  heritable  rights,  the  next 
•  inquiry  is,  how  fer  it  has  been  applied  to  the 
lease.  On  tliis  point  there  is  a  series  of  d^ci-  * 
sioijs  holding  a  verbal  tack  of  any  longer  en- 
durance than  one  year  to  be  ineffectual,  ev.ea 
where  ppssession  has  followed,  and  where  the 
tenant  has  incurred  expense  on  the  faith  of 
the  agreenient.  ^     Nor,  in  such  a  case,  can  the 

either  side,  a  clause  empoi^ering  the  Judg6  Ordinary,  on 
the  application  of  either  party,  to  appoint  persons  to  settle 
differences,  whose  award  shall  be  final. 

^  Stewart  v.  Leith,  25th  November  1766.  Mbr.  p.  15178fl 
A  w.  B,  26th  June  1791 ;  Diet.  vol.  iv.  p.  322..  Mor.  p^ 
^51S|.    Although  a  verbal  lease  for  one  year  is  bindingij 
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terms  of  the  agreeotent  where  the  stipulated 
lease  exceeds  one  year,  be  com(>eteatly  proved 
by  reference  to  tht  oath  of  the  landlord,  or  of 

' .        '    9 •'         , , 

it  seems  to  i>e  now  mud^stood  (altbough  a  contriarjr  rule  h 
fixed  oy  nSany  o)d  deeisiotis),  that  a  verbal  lease  for  a  longer 
|>eriod  is  not  binding  even  for  one  year.  The  reason  asr 
signed  for  ^his  rule  is,  that  the  terms  and  conditions  of  the 

«  bargain  being  adjusted  with  reference  ^te  a  longer  period, 
may  be  ^Itogethf  r  un^uilable  to  a  lease  of  one  yearns  en^ 
-duc^ce ;  Tak  onEmdence  p.  "222.    Where  either  the  ]and« 

,  lerd  or  the  tenant  Js  attempting  to  enforce  im{dement  of  a 
verbal  lease  fur  more  years  than  one,  on  which  possessioa 
has  not  foUqwed,  gnd  where  matters  are  entire*  the  doctrine 
here  stated, iseepis  (o  be  corrfipt.  'But  where  the  tenant  has 
entiered  into  pq^ession  under  a  verbal  lease  for  a  series  o^ 
years,  it*  appears  to  be  quite  settled  that  the  lease  will  b^ 
binding  on  both  parties  for  one  yeari  and  that  the  tenant 
.  must  pay  rent  at  the  rate  agre^ed  upon  ;  TtUt  on  evidence^  p» 
231> — 2S2.    As  to  the  mode  of  proving  a  verbal  le^ase  for  . 

\  one  year,  it  .is  proper  to  observe^  .that  the  agreement  may 
be  proved  not  only  by  oath  of  party»  but  even  by  witnesses ; 
Charter's  v.  M^Dufl^  10th  November  1567*  Mor.  p.  8397; 
Lord  Mpnteith.v.  tenants,  May  i582i  .  Mbr.  8S97.  Baillia 
V.  Sommervite,  5th  June  1611.  Mor.  p.  8398.  Johnstoi) 
9.  Logan,  11th  June  1621.  Mor.  p.  8399.  Afflect  v.  Mathie» 
20th  March  1629.  Mor.  p.  54*09.  Fraser  v.  Leslie,  12tb 
December  1581/  Mor.  12405.  Lord  Pitsligo  v,  Paton, 
17  th  Ju]y  1678*  Mor.  p.  12410  ;  in  this  case  it  was  held 
that  the  ^rbal  bargain  could  be  proved  by  witnesses  only 
where  the  tenant  l^ad  entered  into  possession, — and  in  Jact- 
son  V.  Grahaip,  20th  January  1705.  Men  p^.l 2413 ;  where 
{he  subject  of  the  lease  was  an  urban  tenement,  the  Court 
held  that «  simple  lease  ^'  of  lands,  either  in  town  or  tountry. 
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the  tenant.  In  one  qj^se,  a  verbal  'agreemj^t 
had  been  entered  iptp  for  a  lease  of  five  years, 
an^  tbe  tenant  had  entered  and  possesbed  for 

■  11    ^        II     I     ■  Ji  ■      11      I      I ■     I  I       II      m'  ^^— i^M^ii^i—  >«  ■    I     I— HP— »— , 

m 

*' for  a  year,  might  be  proved  by  jritnessei;'' 'but  in  this 
case  v?here  the  tenant  alleged  that  the  bargain  j^s^Bi  that  he  ' 
8hoi4|l  continue  in  possession  for  another  -year,  on  finding 
caution  for  the  rent ;  they  hdd  such  aa  agreenjent  prove-  ' 
able  only  by  writ  or  oath  of  narty.  '  ^  ' 

In  connexion  with  this  subject  it  maybe  bbBe)rved^*  that, 
where  the  lea^e  has  been  reduce4  into^writing,  it  is-not  com- 
petent for  the  landlord  to  prove,  by  parole  evidence,  any  ob- 
ligation against  the  tenant  which. does  not  arise  ex  lege  from 
the  nature  of  the  contract,  or  which  is  not  contained  in  the* 
J     written  tack.    See  Max^eH  tf.  ffurgess,  28ffe  January  }775*    . 
Mor.  p.  12351 ; — in  which  datb  there  was 'a  written  tack  • 
contdning  inter  alia,  a  clause  whereby. thenenant  was.  taken 
bound  *'  to  keep  up  the  dykes  and  houses  on  the  isaid  lands 
*^  an^  leave  them  in  a  habitable  condition  at  the  ish  of  the 
^<  said  tack,  they  being  to  be  made  so  «t  his  entry. "     The 
^tenant  retained  his  ran|  as  a  set  off  against  the  expense  ^e    ! 
liad  been  put  to  in  buildii!§s,  and  the  damages  he  had  6us-4 
tained  from  the  want  of  proper  accommodation.    The  land*   - 
lord  alleged  that  the  tenant  had  ^pgreed  to  build  such  houses , 
as  he  might  think  necessary,. at  his  own  expens*e,  and  he 
offered  to  prove  this  agreement  by  witnesses,  who  were  |)rQ« 
aeni  when  it  was  made,  and  otln^rs  to  whom  the  tenant  had 
mentioned  it.    But  the  Court  h^Id,  that  the  parties  having 
i*educed  their  agreement  into  writing  parole  proof  of  mny 
obligation  not  contained  ii)  the  i)[ritten  lease,  was  inadmis-  ^ 
sibj^e.    And  mutatis  mutandk  the  same  prijEicipl^  will  apply 
to  alleged  obligations  on  the  landlosd,  where  such  obliga^  •  * 

j|  tionsarenot  the  Tia^t^raZia  of  the  contract,  aed  where  they 

'*■•*■• 

4re  not  specified  m  the  written  instrument  in  which  the 
.      agreement  of  parties  is  embodied;  « ^     *      - . 
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two  of  the  five  yeai's,  and^ie,  then  resiled.   The 

landlord  offered  to  refer  the  circumstances  to 

the  oath  of  the  tenant  j>  but  the  Court  were  of 

opinion,  thai  evert  bad  the  tenant  admitted  the 

circumstances  on  oath,  still  it  was  lawful  for 

him  to  resile  and  quit  the  farm  in  ^ny  yea?" 

before  Whitsunday/     In  s^notber  c^se,  1:l^e. 

question  occurred  in  somewhat  of  9^  different; 

shape;  for  a  tenant,  having  possessed  under 

a  lease,  the  landlord  agreed  that  he  should  not 

be  removed  so  long  as  he  paid  his  rent  j  and 

having  in  violation  of  this  agreement,  pursued 

*an  aQtion  of  removing,  t^he^  tenant  maintained.     * 

that  he  was  entitled  to  remain  under  the  land? 

lord's  agreement.     The -landlord  supported  his 

right  to  remove  the  tenant,  on  the  want  of 

.  writing ;  and  maintained,  that  a?  writing  wa$ 

.  necessary  to  constitute  a  lease,  it  was  equally 

necessary  to  the  constitution  of  a  prorogation 

of  the  lease ;  and  the  court  found,  that  the 

landlord  was  not  bound  to  continue  the  tenant 

in  possession/    A  deciision  to  the  same  effect 

.was  pronounced,  although  possession  had  fol- 

•    lowed  on  the  ^eybaKl^ase,  and  the  l^ndlord[ 

offered  tp  refer  4he  terpis  to  the  oath  pf  the 

« I.    1 1.  I..   ,1  ■  II  ■ .  .  I  ■  ■        .  ■ .    .1    1      ■ « 

*  Keith  vJ  Johnston,  16th  July  1636.    Durie.    Mor/  p. 
8400.  ' 

'  Lord  Braeo  v.  Sir  Henry  Innes^  15th  January  lY^t.    ' 
Home,  No.  18?.    JMtor.  p.  15176.         *  ♦ 
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tenant  j  yet  th^  Court  found,  that  there  was  still 
locus  poenitentice^^  anTd  allowed  the  tenant  to 
resiica 

i»  In  this  chapter  there  are  same  phrases  borrowed  from 
'  the  oivil  lofiTy  w^ch^  fih*  the  sakb  of  unprofessionail  reader^'^ 
^t  may  be  proper  to  exDlaSn.  ^*  Locus  pamtentuef**  is  a  pow« 
er  of  tesiling  or  drawing  back  fcom  a  bargain ;  **  rei  inter'" 
*^  ventuSf  **  is  the  performance  of  some  act  ofn  the  faith  of 
the  bargain,  or  the  non-peffom^atfce  of  some  act,  which, 
but  for  the  bargain,  one  6r  other  of  the  parties  v^otfld  have 
performed ;  wherdby  matters  do  not  remmn  as  they  were 
before  the  bargain  was  made,  End  after  whidi  the  law  holds 
that  neither  party  is  entitled  to  resile  ;^— ^'  Res  non  esi  irUe*  < 
grUf ''  is  a  phrase  of  the  same  teport.*     f-     y 

°  Buchanan  v.  Baird,  ice.  15th  Dec.  lt7S>.  JFac.  Coif. 
Mof.  p.  8478.  Buchanan  was  proprietor  of  V  shop  in  Crlas- 
gowy  which  he  let  to  Baird  and  otiiers  fbr  five  years. 
The  tenants  entered  into  poBsef»ion,/ possessed  for  two- 
years,  and  then  they  gave  it^up.  The  hindlord  brou^t  an 
)  action  for  implement,  and  maintaysed  that' the  ibctM^^Fm- 
ientia  contended  for  by  the  tenants,  .was,*  in  the  circum* 
stances  of  the  case,  a  most  ungracious  plea.  .  Verbal  bar- 
gains,  he  admitted,  miight  be  misheard,  misansvrered,  or  not 
accurately  remembered  by  witnesses,,  and  that  hence,  in 
bargains  relative  to  heritage,  parole  proof  is  disregarded. 
But,  where  the  bargain  is  acknowledgedf  or  proved  by  the  * 
oatli  of  party,  there  is  no  reason,  in  justice,  pr  expedience, 
why  it  should  not  receive  etfect.  In  answer  to  this  it  was  said, 
that  laws  must  be  fixed  on  general  principles,  and  not  on 
specialties.  The  general  rule  is,  that  in  all  barg&ins  rela-* 
tlte  to  heritage,  writing  is  required ;  nor  can  it  alter  the 
case  that  the  circumstances  of  the  agreement  can  be  proved 
by  oath.    Where  missives  are  interchan^d,  though  there 


• 
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Irtiese  cases  Sufficiently  establish  the  rule» 
where .  the  lease  has  be|p  mierely  Verbal  ;^  and 
here  it  may  be  proper  to  shdw  what  will  be 

!  held  to  be  a  Terbal  lease.    A  tenant  entered  to 
the  ^ssession  of  landa  without  a  written  kase ; 
And,  after  having  possessed  for  soifte  time;  the ' 
•proprietor  took  a  judicial  rental  of  his  estate ;. 
and,  ambiigst  others;  this  tenant  swore  that  he 

.possessed  [jAs  'farm  on  a  19  ye^s'  lease,^at  a 
c^i:aiii  xent«  The  rent  was  specified,  and  thisr 
oath  was  signed  by  the  tenant,  afid  kept  by  th« 
landlord.    After  the  aeath  of  the  proprietor, 

\Bn  actipn  of  removing  was  brought  by  the  fac- 
tor, for  hi^  heir,  against  this  tenant,  who  de- 
fended himself  on  the  ground,  That  the  form 
of  the  writing,  by  whiclat  alea^e  is  constituted^ 
is^no  wbere'd^fin^  f  and  in  tbis  case,  therefore, 
'  it  wi*s  contended,  Ihat  the  terms  of  the  lekse  set 
down  in  wrijing,  in  the  deposition,  joined  to  the 
possession  which  had  followed,  ought  to  afford 
•.  a  good  defe»ee  against  the  actioa  of  remov* 
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can  be  no  doubt  of  the  terms  of  the  dgreemeht,  yet  if  they 
''  b^  informaf,,  the  {mrtles  may  resile.  The  Court  found  the 
tocifs^paniUntia  still  competent,  and,  therefore;  that  the 
.  tenants  were  not  bound  to  fulfil  the  five  years*^  verbal  lease 
founded  on;  In  a  verbal  tack  for  19  years  the  landlord 
after  allowing  the  tenant  to  possess  for  thirteen  years,  was, 
on  the  same  principle,  found  entitled  to  bring  an  action  of 
removing  ai*  the  end  of  the  13th  year.  Graham  v.  Craw- 
ford, 11th  December  1802.— -iVb^  reported. 
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log.  The  sMxwex  waa,  that  th^  tenaat'tt  *Qath 
refers  to  a  verbal  lease,  ao^asceirtains  the  tenoiB 
4>f  it ;,  but  the  circumsitante  of  that  oath  belog 
taken  down  in  writing,  can  neither  invert  the 
nature  of  the  agree^iient,  nor  oreatq  a  strcoiger 
.obligat^on^thau  the  verbal  agreement^  itself  im^  , 
ports.  The  Court  deceniedun  the  acjtipaQT. 
removing,  thereby  holding  thia  written  oath* 
signed  by  the  tenant,  and  4elivered  to  the  1mi4* 
lovdf  as  nothing  more  tHqA  the  evidence  of  a 
verbal  lease.  *  ^ 

The  j^st'  ooacluaioii  upon  this  point,  ^then, 
is  that  the  terms  of  a  yeilbal  lease  eanaot  b^ 
proved  by  the  oath  of  ^the  party— nor  will  a 
written  deposition  as  to  the  terms  of  the  verbal 
bargain  change  its  l^gal  character,  ^ven  al- 
thQugb  after  the  d^positioni  has  been*  made^, 
po89esaion  may  have  followed  upWthe  agree.  ; 
ment. 

The  next  question  is^  whefther  an  expense 
incurred  by  either  party,  on  the  faith  of  the  ' 
agreement,  will  deprive  the  parties  of  the  pow- 
er of  resiling.  • 

In  a  case  decided  long  ago,  the  parties  had 
entered  into  a  verbal  agreement  for  a  lease  of 
lands ;  and,  in  contemplation  of  that  agree- 
ment, the  landlord  built  bams,  byres,  &c.  The 
Court  held,  that  even  this  did  not  bind  the  ten- 
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ant  'to  enter  into  possession,  as  the  buildings 
ivould  answer  another  tenant.  * .  In  another 
ease,  the  tenant  iia^  taken  a  verbal  lease  of  a 
house,  for  ninie  years^  and,  on  the  faith  of  that 
a^eement,  he  had  altered  partitions,  and  fitted 
-up  pews  and  seats  for  a  meeting  house,  yet  he. 
was  ^oWiged  to  xlBmove ;  the  Court  being  of 
opinion  "that,  notwithstanding  these  operations, 
there  was  still  locus  ptBmtenike  ;*  and,  in  Buch-* 
amui  against  Baird,'  although  it  was  alleged 


*  Skene,  15th  Julj  1657*    Durie.    Mor.  p.  B401. 
\  i  M'KeBzie  and  Wyfie  v«  Trotter,  IStb  November  1729L 
Mor.  p.  8437. 

'  Supra,  p.  285.    In  a  more  recent  case,  the  Court  pro- 
ceeded upon  the  same  principle,  where  the  tenant  had  pos- 
sessed qp  the  alleged  verhal  lease  for  some  years,  and  where 
he  had  beea  at  considerable  expense  in  improvementff. 
Parol^  evidence  was  refased,  on  the  ground  that  an  agree^- 
ment  for  a  lease  of  19  years,  or  a  promise  to  enter  into  such 
an  i^reement,  could  lAot  be  proved  by  witnesses;  Neil  v* 
the  Earl  of  CassiUis,  22d  Nov.  1810.    Fac.  Coll.    In  this 
case,  Neil*  the  tenant  had  possessed  on  a  written  lease.    On 
the  expiration  of  the  old  lease,  he  alleged  that  a  verbal 
agreement  had  been  entered  into  between  him  and  the  land'* 
lord,  according  to  which  he  was  to  receive  a  19  years'  lease 
of  86  acres  of  his  former  farm,  prcyvided  a  good  tenant  was 
obtained  for  the  remainder.     Such  a  tenant  was  obtainedi 
and  received  a  regular  written  lease  ;  but  no  writing  follow- 
ed with  respect  to  Neil's  36  acres. — He,  however,  entered 
into  possession ;  sind  on  the  faith  of  the  agreement,  ex- 
pended considerable  sums.    At  the  end  of  three  years  aa 
action  of  removing  was  brought.   In  this  action,  the  Sheriff 
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tlmt  the  tenants  had  prevented  the  landlord 
from  setting  his  subjects  to  advantage,  by  in- 
sisting on  his  adherence  to  his  bargain,  yet 
this  was  not  held  to  derive  the  tenants  of  lo^ 
cus  pomitentue. 

•  But  although  such  circumstances  are  insuf- 
ficient, to  give  validity  to  a  verbal  lease  of 
more  than  a  year's  endurance,  the  parties  are 
not  at  liberty  to  injure  each  other ;  and,  wher- 
ever such  a  verbal  agreement  can  be  proved, 
the  party  who  has  trusted  to  it  will  be  entitled  to 
claim  from  the  other  party  the  datnages  which 
he  has  suffered  in  consequence  of  the  breach 
of  bargain.  In  the  case  of  Skene,'  the  tenant 
having  agreed  verbally  to  enter  to  possession 
under  a  penalty,  in  case  of  failure,  the  Court, 
although  they  would  not  force  him  to  imple- 
ment the  agreement,  so  far  as  to  enter  into 
the  lease,  yet  found  it  relevant  to  prove  the 
condition  of  the  penalty  by  his  oath.  In  M*- 
Kenzie's  case,*  the  Court,  on  the  same  princi- 

ordained  the  landlord  to  confess  or  deny  the  agreement  ;*- 
he  denied — and  the  Sheriff  decerned  in  the  removing.  A 
Bill  of  Suspension^  was  refused ;  and,  in  a  Reclaiming  Pe- 
tition, Neil  offered  the  evidence  of  the  tenant  in  the  remain- 
der of  the  farm.  The  Court  unanimously  refused  the  pe- 
tition without  answers,  on'  the  ground  that  a  proof  by  wit- 
nesses, of  a  lease  or  of  a  promise  of  a  lease  for  19  years,  was 
incompetent. 

*  Sfipra,  p.  2S8. 

^  Sfipra,  p.  i8S. 
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ple^  resfery^d  thfe  consideration  of  tbe  questktil 
as  to  the  ei^n^es,  laid  out  on  the  faith  of  the 
yerhal  agreemeiit^  M  the  same  tiHie  that  they 
nifuaed  to  give  dffeei  to  thei  l^dse ;  and^  in  thd 
case  of  Buchanan  v.  Baird,  the  OoUrt^  in  coff^ 
sequence  of  the  conduet  of  the  tenants,  although 
thej  did  not  hold  them  b6und  to  implement 
the  lease,  yet  found  thero  liable  in  a  year's 
rent« 

On  this  second  pointy  then,  it  appears  that 
evfen  where  i^ek  nan  wAt  mtegrw^  thi^  Coturt  will 
not  give  effect  to  the  verbal  lease.  In  all  oases^ 
howeVer,  they  will  afford  relief  to  either  of  t^ 
partids  whd  has  i^uffered  a  loss  by  trusting  to 
it.' 

'  U  wte  long  iigb  KelA,  fthdt  Ui^  hdirs  of  a  tenihti  #U 
hid  p«id  a  grasslmi  at  the  oommteocmeiit  of  a  Terbd  leam 
for  a  term  of  years,  werb  entUIed  to  een^nue  m  posiessidii 
until  the  expiration  of  the  stipulated  term;  MaMand's 
MS.  13th  June  1553.  Diet.  vol.  i.  p.  56i!.  Mor.  p.  84ia 
"the  ptihcipie  of  thk  decision  probably  wbs,  that  a  grassum 
is  am  interoenttu^  which  shows  that  the  parties  had  in  con- 
tehiplation  a  lease  of  a  longer  endurance  than  one  year. 
This  seemS)  iiowever,  to  be  a  departure  from  the  strict  rule 
dediicible  from  some  authorities.  iEtut  the  Court  has,  by 
several  recent  decisions,  sanctioned  such  a  modification  of 
the  rule. 

Vety  considerable  improvements  upon  the  subject  o^  the 
lease  are  nob  considered  as  it  suffident  ret  itiieroentus.  But 
should  the  improvements  be  of  such  an  extraor^&ryjUH 
ture  as  eould  not  possibly  have  been  thought  6f  with  refer- 


A  WRIf TEN  OBLlCJATIOl^  a?0  GRANt,  &C.      29j 

2.  As  to  a  written  obligation  to  grant  a  lease^ 
all  our  institutional  writers  lay  it  down,  that  the 
writted  obligation  and  the  lease  itself  are  one 

"*"'*■*■'■'■■    ■■' ■*■  -■  ■■  ■     --f   ii--ij_ii...j  -11   t . 

ence  to  a  lease  of  one  y^ar  only,— «uch  as  draining  and 
fencing  lands,  erecting  new  bnildingSi  &c*  especiailly  wlie«e 
those  operations  have  been  carried  on  with  the  landlord's 
knowledge  or  within'  his  view,  and  where  a  mere  reioibursei 
ment  of  outlay  would  be  an  inadequate  retum,--4he  Court 
has  more  than  once,  In  cases  which  are  not  reported,  allow- 
ed a  proof,  with  the  Intention  of  supporting  the  veibal  bar- 
gain, should  such  extraordinary  meliorations  be  proved. 
On  this  principle  it  has  been  held,  that  a  gardener,  who  had, 
at  a  very  great  expense,  on  the  faith  of  a  verbal  lease  for 
19  years,  converted  an  arable  field  into  a  garden,  in  which 
he  planted  fruit  trees  and  bushes,  was  entitled  to  eontinde 
his  possession  until  the  expiration  of  the  19  years ;  Cattip- 
bell,  5th  March  1813.    Not  reported.    And  in  a  more  recent, 
case  it  was  held,  as  in  the  very  old  case  above-mentioned,  that 
A  grassum  and  the  building  of  a  house,  were  such  a  rei  inter* 
ventus  as  could  be  referable  to  a  lease  for  a  term  of  years  only^ 
and  therefore  sufficient  to  support  a  verbal  lease  iot  19  yeHrs^ 
In  that  case  it  was  expressly  said  by  the  CouH,  that  ordinary 
improvements,  in  the  mode  of  culture,  for  example,  would 
not  have  been  sufficient  to  sustain  such  a  leaSe ;  M'Rorie 
p.  Gray  and  M'Whirter,  18th  December  1810.     Fac.  ColK 
These  judgments,  however,  it  will  be  observed,  have  been 
pronoi^nced    in    questions  between  the  lessor    or  lessee 
and  his  heirs.    Purchasers,  whose  rights  are  founded  upon 
writing,  cannot  be  affected  by  unwritten  agreements,  nor 
by  any  unusual  verbal  stipulations  between  landlord  and 
tenant. 

t2 
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and  the  same  thing.     Pactum  de  assedationefar 
cienda  et  ipsa  assedaUo  ceqmparantier. ' 

The  written  obligation  to  grant  a  tack  is  liot 
only  equivalent  to  a  tack  in  all  questions  with 
the  granter  and  his  heirs,  but,  when  followed 
by  possession,  it  is  effectual  against  singular 


'  Craig,  lib.  iL  Dieg.  10.  §  10.  '^  Pactum  de  asseda^* 
^'  tione  vel  rentali  facienda,  ut  antea  dixi,  nihil  aliud  est 
**  nisi  assedatio.  Hoc  etiam  observandum,  quod  pacta  as- 
**  sedationis,  a  domino  denunciante  conficiendae,  non  minus 
*^  colonum  tuebuntur,  quam  si  ipsae  assedationes  jam  factse 
^'  essent ;  nam  qui  promittit  facturumy  in  ea  conditione  est, 
^  ac  si  jam  fecisset,  quoties  per  eum  mora  fit,  quo  minus 
**  assedatio  sit  confecta ; "  and  again,  after  stating  the  case 
of  a  promise  to  give  an  heritable  right,  and  marking  the 
distinction  between  that  and  the  promise  to  give  a  lease, 
he  adds,  ^'  nam  pactum  de  assedatione  facienda,  et  ipsa  as- 
*^  sedatio  parificantur ;  praecipue  si  possessio  sequatur.  ^' 
*i  As  in.  other  personal  rights,  so  in  tacks,  an  obligement  in 
<<  writ  to  grant  a  tack,  expressing  the  substantial  of  it, 
'*  is  equivalent ;  as  Craig  saith,  that  *  pactum  de  asseda- 
'^  tione  facienda  et  ipsa  assedatio  parificantur,  praecipue  si 
*^  possessio  sequatur, '  which  is  unquestionable  as  to  the 
**  setter  and  his  heirs ;  and  was  also  found  against  a  singular 
'<  successor,  &c*  March  20th,  1629,  L.  of  ^inmouth.'' 
Mor.  p.  16463.     Stair,  B.  II.  tit.  9.  §  6. 

£rsk.  B.  IL  tft.  vi.  $21.  ^^  A  written  minute  of  tack, 
"  or  an  obligation  by  the  proprietor  to  grant  one,  hath 
^  equal  force  with  a  formal  tack,  for,  upon  that  minute  or 
*^  obligation,  an  action  lies  against  the  granter  and  his  heirs 
«  for  fulfilling  it. " 
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successors.    This  has  been  repeatedly  found, 
and  is  quite  settled.  *" 


Garrioch  V.  Forbes,  8th  February  1750.  ,Kilk.  voce 
Tack,  No.  9.  Mor.  p.  15177^  Grant  v.  Richardson's  Re- 
presentatives, 10th  July  1788.  Fac.  CoU.  Mor^  p.  15180^ 
See  to  the  contrary,  Clerk  v»  Farquharson,  Ist  June  1799. 
Mor.  p.  15225 1  where  the  question  was  with  a  singular  suc- 
cessor. But  in  this  case,  which  cannot  be  considered  as  a 
decision  upon  the  general  point,  the  missive  bore  that  the 
tenant  was  to  pay  L.IO  as  the  yearly  rent  of  certain  sub- 
jepts  «  from  Whitsunday  1795,  to  Whitsunday  1796,  'V 
and  these  words  were  added  in  the  clos^  of  t;he  missive. 
**  Let  it  be  understood  tliat  you  are  to  give  me  (the  lessee) 
^*  a  lease  of  the  place,  if  required,  for  the  space  of  seven 
•*  years  from  and  after  the  term  of  my  entry,  I  paying  you 
'^  punctually  the  agreed  on  rent. "  The  lessor  declared 
his  acceptance  of  this  offer,  and  the  tenant  entered  into 
possession.  Two  years  afterwards  the  lessor  sold  the  sub- 
ject, and  the  purchaser  brought  an  action  of  removing 
for  having  the  tenant  removed  as  at  Whitsunday  1799.  The 
tenant's  defence  was,  that  the  missive  and  acceptance,  fbh 
lowed  by  possession,  were  equivalent  to  a  written  lease  fbr 
seven  years.  The  question,  whether  or.  not  the  purchasier 
knew  of  the  existence  of  the  missive,  was  referred  to  his 
oath,  and  he  hi^ving  deponed  negative,  the  Inferior  Cpurt 
pronounced  decree  of  removing  against  the  tenant.  And 
in  a  suspension  of  this  decree,  the  Court,  on  the  ground 
apparently  that  here  there  was  no  finished  agreement  ex- 
cept for  ot|e  year,  at  the  expiration  of  which  time,  the  ten- 
ant might  have  removed  if  he  had  chosen ;  and  that  he  was 
possessing  by  tacit  relocation  on  that  finished  agreemejit, 
found  the  letters  orderly  proceeded,  thereby  affirming  the 
judgment  of  the  Inferior  Court.    As  to  the  (Conditional  obli- 
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3.  Next  oi  a  written  lease,  defective  m  the 
solemnities  requisite  to  constitute  a  legal  deed, 
•-*  These  sdeimiities  are  ifteaut  to  guard  against 
fxgery,  and  have  been  devised  by  tiie  Legis*. 
lature  with  much  skill  and  attention.  But,  be* 
sides  tiie  protection  which  those  forms  bestow, 
they  are  solemnities,  the  want  of  which  cannot 
be  otherwise  supplied;  and  it  has  been  well 
observed,  that,  although  the  oath  of  a  party 
would,  no  doubt,  supply  every  defect  ia  the 
evidence  aflbrded  by  the  attestation  of  a  written 
deed,  yet,  were  it  to  be  generally  admitted  as 
equivalent,  the  consequence  would  be,  that 
honest  men  would  be  bound,  and  knaves,  who 
were  willing  to  swear  to  a  falsehood,  would  be 
free.  Besides,  on  the  death  of  a  party  to  a  con- 
tract, his  heir  might  be  bound  or  free  as  he 
should  find  most  for  his  interest ;  and  iti  the 
0ase  of  co-obligants,  on  the  death  of  one 
of  them,  the  survivor  might  be  made  liable 
for  the  whole  debt,  without  having  recourse 
against  the  heir  of  the  deceased.  The  support 
of  a  defective  deed,  therefore,  by  the  oath  of 
the  party,  must  depend  on  the  question,  whe- 
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gation  op  the  lessor  to  grant  a  seven  years*  lease  if  reared, 
the  view  taken  by  the  Court  appears  to  have  been,  that 
the  lessee  not  having  made  such  a  requisition  before  the 
sale,  the  personal  obligation,  however  good  against  (h^  ori- 
jginal  lessor,  could  not  aSbct  a  singular  successor- 


tfaier  tbe  forms  lequif^d  by  ^tBtvAe  ^re  to  be 
fHQtiuadered  113  means  fd  preveatiiig  forgery,  or 
a3  statutory  8olemnities>  ihe  want  of  which^^am- 
tioi:  he  isitiberwke  isupplkd. 

This  q«e6tion  has  often  been  bef(»:e  the  Court, 
apid  is  now  settled.  Two  of  the  inore  rece^jt 
cas^s  may  be  referred  to ;  and  in  t}i§  npt^  ^ 
^struct  of  the  argument  will  be  ibynd,  \yitjki 
omplf^  referepicies  to  ithe  preceding  authorities. 
A  landlord  became  bound  by  a  missive,  not  holo- 
graph, to  enter  into  a  tack,  which  should  con- 
tain jail  the  usual  clauses ;  a  cpunter  missive,  not 
bolographf  wa3  also  slgijied  by  the  tepanit,  aijd 
.9.  drfift  x)f  the  Je^p  was  prepared..  N^?  pos^es- 
Moa  had  followed,  when  the  parties  differed  as 
to  the  terms  of  the  lease,  and  an  action  was 
brought  by  the  landlord  to  compel  impleqgi^itt 
of  the  agreement.  The  Court  fbund  tl^at  thejrp 
w^  still  lo€f£6  pgsmtentujBf  "^  In  another  p;^^  a 
lipase  was  granted ;  biujt,  before  possession  had 
followed  on  it,  the  landlord  brought  an  action 
of  reduction  of  it,  on  l^e  ground  that  it  was 
defective  iu  the  statutory  solen^nities,  the  nan^e 
l^pd  designation  of  the  w^ter  havii^g  been  o- 
mitted,  although  required  ujEnder  tjbe  ^ct  1681. 
The  Cburt  iieduced  the  kaae.  *" 


"  AfjWtland  ».  Neilson,  29th  July  1779.  Diet.  vol.  iii. 
p.  39jf.    Mor.  p.  8459. 

*"  MrParlane  v.  Grieve,  22d  May  1790.  Fac  Coll.  Mor. 
8459.    In  support  qfiha  dtfid  it  tvas  pleaded :    The  statute 
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When,  therefore,  no  possession  <  has  followed 
upoa.a  lease,  or  upon  a  missive  of  lease,  neither 

has  enacted, — ^*  That  all  such  writs,  wherein  the  writer  and 
''witnesses  are  not  designed,  shall  be  naU,  and. are  not 
''  suppliable  by  condescending  on  the  writer,  or  the  designa- 
''  nation  of  the  writer  and  witnesses. ''  But  though  the 
term  nullity  does  in  our  statutory  law  sometimes  denote  an 
intrinsic  nullity,  yet  generally  nothing  more  is  meant  by 
that  expression,  than  as  affording  a  reason  of  reduction.  If 
this  were  not  the  case,  it  would  be  parsjudicis  to  advert  to 
the  objection,  and  no  decree  in  absence,  where  it  occurred^ 
would  be  of  any  avail ;  whereas,  such  a  decree  would  be 
effectual  till  suspended,  and  is  also  capable  of  being  homo- 
logated. Lockie,  20th  Nov.  1627.  Mor.  p.  17014.  Bos- 
well  V.  Kinnenmont,  7th  March  1612.  Mor.  p.  17011. 
Grierson  and  Biadde  v.  Scott,  23d  November  1699.  Fount. 
Mor.  p.  17022.  Sinclair  v.  Sinclair,  17th  Feb.  1715.  Mor. 
p.  17031. 

This  expression,  then,  4ised  in  reference  to  the  forma- 
lities of  the  deed,  denotes  an  exception  which  the  party 
may  voluntarily  pass  from,  and  be  debarred  from  pleading ; 
and  tfaefe  can  be  no  stronger  bar  than  the  acknowledgment 
of  subscription. 

The  great  .object  of  the  statutory  regulations  on  this 
point  is  to  prevent  forgery.  As  the  seals  used  in  the  au- 
thentication of  deeds  gave  occasion  to  fraud,  subscription 
was  required  by  the  Act  1540,  c.  107  ;  for  the  same  reason, 
•the  name  and  designation  of  the  writer  was  required  by  the 
Act  1593,  c.  175 ;  nor  was  the  spirit  of  the  Act  1691 
different.  From  the  lubricity*  of  parole  evidence,  it  was 
excluded,  but  other  means  are  not  therefore  excluded; 
and  t>f  all  means  for  ascertaining  the  verity  of  deeds, 
the  most  complete  and  satisfactory  is  the  acknowledgment 
of  the  party. 

Holograph' deeds  are  not  verbatim  excepted  in  any  of  the 
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of  the  parties  will  be  entitled  to  inisist  for  im- 
plement, unless  the  writing  founded  upon  be 

statutes ;  and  if,  from  the  small  probability  of  falsehood, 
they  are  held  by  implication  to  be  excepted,  a  Jbrtioti^ 
ought  those  deeds  which  are  acknowledged  to  be  true. 

If  the  statutory  requisites  were  intended  as  solemnities, 
this  would  be  attained  by  the  presence  of  the  instruinentary 
witnesses.  But  as  the  presence  of  the  writer  is  not  neces- 
sary, the  sole  object  of  requiring  his  name  and  designation*, 
must  have  been  with  a  view  to  prevent  forgery. 

In  each  of  the  following  cases,  the  grounds  of  this  plea 
have  been  recognized.  Beattie  v.  Lambie,  26th  Dec.  1695. 
Fount.  Mor.  p.  17021.  Redpath  v.  Huntly,  22d  June 
1611.  Mor.  p.  17011.  Weir  V.  Mofiat,  29th  Nov.  1609. 
Mor.  p.  17011.  Sheriff  v.  Henderson,  8th  July  1628. 
Mor.  p.  17012.  Crawford  v.  Wight,  16th  Jan.  17S9. 
Mor.  p.  16979.  Crosbie  v.  Shiells,  4th  July  1739.  Mor. 
p.  16842.  Campbell  v.  Lennox,  18th  Nov.  1739.  Mor. 
p.  16979.  Campbell  v.  M'Lauchlan,  5th  June  1742.  Mor. 
p.  17046.  and  12286.  D.  of  Douglas  v.  Littlegili,  23d 
Nov.  1742.  Mor.  p.  17033.^  Foggo  v.  Milligen,  20ih  Dec. 
1746.  Mor.  p.  16979.  Neil  v.  Andrew,  8th  June  1748. 
Mor.  p.  16981.  Rutherford  v.  Feuars  of  Bowden,  17^h 
June  1748.  Mor.  p.  8443.  Henderson  v.  Murray,  5th 
Dec.  1765.  Mor.  p.  16986.  Clark  v.  Ross,  19th  Jan. 
1779.  Mor.  p.  16942.  Bank.  B.  I.  tit  xl  §  47.  Ersk.  B. 
III.  tit.  iii.  i  47. 

To  this  it  ivas  anstoered : — It  is  for  the  purpose  of  splem- 
nity,  as  well  as  of  proof,  that  formal  writings  are  required. 
M  Solemnity  in  writ  is  essential  to  the  perfections  of  dispo- 
**  sitions  to  heritable  rights,  and  of  tacks, ''  Stair,  B.  I.  tit, 
X.  §  9.  But  a  null  or  informal  deed  never  can  produce 
(such  solemnity. 

^  null  writing  cannot  be  rendered  probative,  even  by  the 
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probative,  tHat  is,  either  iH)lograpti  of  the  party, 
or  fbrmally  executed  belbse  witnesses,  who,  ju- 


•ckBpirledgiQeat  xxl  th^  ^vbuiriptiim*  ;  Wherever  r^cQnm^ 
is  had  to  tbm  onA  lof  the  piur^j^  it  muat  be  subject  tp  every 
Uitrtnsic  qu2)lity,  as  force«  &ar,  &p^ ;  jt  is  tber^£9re  ^he 
49atb,  and  not  the  writing,  that  ip  $^ph  casi?  is  prpb^ative. 
Besides,  infornml  deeds  are  by  statute  depUred  *<  to  m^kfi 
no  latth ; "  an  enactnueoi  not  to  be  repealed  by  the  agknow- 
ledgroent  oF  the  party*  Were  this  not  the  casejr  thei^y 
srher^ver  writing  is  required  as  a  aoleoinity,  as  in  thesasine, 
k  Q^ght  \»  superseded  hj  the  oath  of  party.  But  the  nul- 
lity of  «  deed  re^iains  ftCter  tl^e  acknowledgment ;  and  the 
jreasen  why  it  Is  noJtpjansjui^oie  to  refuse  aptipn  ^on  a  .null 
writing  is  this,  that  any  wrijtiog,  whether  vaUd  or  null,  im- 
plies a  verbal  eontraeti  which,  though  the  subject  t>e  land* 
is^  while  aoquieaced  in,  41  good  ground  of  aoiian ;  a^  tl^ 
waivt  of  wriiting  aff^fuls  only  Ipeus  pfisnUfii^u^t  but  leaves 
the  party  nf;  IjJ^erty  to  acqwiescet  if  jso  in<olined. 

With  r^aed  tp  the  efieet  of  faomolc^tion,  it  certainly 
do^  not  render  the  deed  perfect ;  09  the  c9Dtrary>  it  con* 
tinues  as  void  as  before.  But*  it  is  the  act  pf  homologa- 
tion which  of  itself  establishes  the  contract,  being  an  e¥- 
presision  of  consent  rebus  etjaaiis,  which  wiJl  bind  parties^ 
wher<e  neither  a  verbal  contract  ^q^  au  informal  deed  could 
iiave  produced  any  obligatioiL    * 

The  decisions  of  the  Court  are  uniform  wilh  resppct  to 
tihe  principle,  that  a  deed,  defective  in  solemnity,  cannot 
be  supported  by  acJknowledgment  of  the  subsqription.  £- 
^en  prior  to  1681,  this  was  found;  Bank^o^.  Williamsoii, 
14th  February  16SS.  Durie.  Mor«  p.  16881.  Ca$siinhr<^ 
V.  Irvine,  14th  F^ebruary  1634.  Durie.  Spottiswood. 
Mor.  p.  13233.  But  the  subsequent  decisions  to  tji^e  i^ame 
«fecl  are  ,of  more  importances    GordoXi  v*  MThersp%  Ja- 
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longst  with  the  writer  of  the  deed^  must  be 
naxiied  and  designed,  in  terms  of  the  act  1681, 


mtary  1686.  Hflfc.  Mor.  p.  170£1.  CMofbfA  v.  Robert- 
«<Miy«)f6T.  16dS.  Fount.  Ifon  1€887.  Kkkpatdtk  v. 
Ferguson,  ^Ut  Kor.  1704'.  Mor*  p.  1702S.  Ai>ercroMbte 
19.  IiiBes,  15th  July  1707.  Mmr.  p»  170>8&.  Logic  v*  Fer- 
gusoDy  4tli  Fftbmftiy  ITiO.  Mor.  p.  17026.  Short  v. 
Hopiekiii,  Sd  Julj  1711.  M<h'.  p.  17029.  Gordoa  n>.  K'ia- 
iorfi,  %d  Dee.  1710.  Mof.  p.  16974.  CampbeH  v.  Canp- 
beUy  4th  Feb.  1725.  Hon  p.  16898.  StnacliflB  v.  Sar- 
qiiiartoii)  22a  Feb.  172^  Mor.  p.  1697^.  Itmes  «r.  Coxni. 
nf  Supply,  8th  Feb.  17^8.  Mor.  p.  $079.  Davicbon  «. 
C^arterit.  Kiik.  p.  589.  Mor.  p.  16699.  liddle  «*  Dick, 
20th  July  1744.  Mor.  p.  5721.  Fergmon  t^.  M'l^ersbn, , 
SOth  June  1758.  Mor.  p.  16648.  Young  v.  Rkchie,  2d 
Feb.  1761.  Mor.  p.  16047.  M^Keaaae  v.  Lawson,  15th 
Nov.  1764?.  Mor.  p.  8449.  Rusdel^  v.  Paisley,  17th  Dee. 
1766k  Mor.  p.  1^904.  Sheddao  «.  IBpruel  Cravrford,  6th 
July  1768.  Mor.  p.  8456.  Crichton  tead  Dow  v.  Sym, 
2!9t  July  1772.  Mor.  p.  17047.  Gitot^oa  v.  King,  4th 
July  1781.  Mor.  p.  17054.  Wallace  ^.  Wallace,  25lh 
Nov.  1782.  Mor.  p,  17056.  Edmonstoa  i:;.  Lang,  2M 
July  1786.    Mor.  p.  1 7057. 

Tjie  Lovd  Ordinary  pronounced  this  judgm^dt :  **  in  re- 
"^  spect  of  the  decisions  of  the  Court,  axid  on  that;  aGCOuat 
<<  alonei  finds  the  tack  libelbfd  void  and  null,  and  rednces,*' 
ice,  A  Tedaiming  petition  was  presented,  when  ihe  Court 
jqppointed  a  hemrfaig  m  presenee. 

^  Several  of  the  Judges  4i|ought  thsit  ^e  statute,  by  de- 
"**  barring  oondescead^ices  in  particular,  did  not  oiean  to 
^  preclude  ihe  more  icertain  tei^t  of  the  verily  of  deeds,  by 
**  ttdEnowledgment  or  eaUi  of  pfirty.  The  xsase  of  hok)- 
*'  graph  writings,  it  was  argued,  shows  this,  as  these,  not- 
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c.  5p.  .a  defrct  in.  the  statutory  requisites  can- 
not be  supplied  by. a  reference  to  the  oath 


-^ 


**  withstanding  the  statute,  are  valid  without  witnesses, 
**  their  verity  being  otherwise  ascertabed,  although  not 
**  near  so  complietely  as  by  such  acknowledgment. 

*^  It  was  likewise  observed*  though  the  wfiting  be  de  et* 
^*  senUa  of  deeds  respecting  land  property,  yet  iko  part  of 
**  the  contents  of  the  testing  Glapse  comes  under,  that  de« 
'^scription.  It  is  not  con^prehended  in  the  verba  solennim 
.*' of  writings,  which  is  evinced  by  this,  that  the  name  of 
**  the  writer  of  that  clause  is  not  required  to  be  mentioned- 
^*  Its  sole  purpose  is,  for  aii^hen^icating  deeds,  by  the  nam- 
**  ing  and  designing  of  the.  witnesses.  It.  is  therefore  use- 
**  less  in  those  writiQgs  to  ^^thentlcikte  which  witnesses  are 
*'  not  necessary,  such  as  holograph  jdeeds ;  and  surely  much 
;<  more  deeds  of  which  the  subscription  is  acknowledged.  '* 
And  if  the  want  of  this  clause  altogether  would  have  beevi 
of  no.  con^queace,  a  partial  want,  or  a  defect  in  it,  cim- 
not  be  supposed  of  more  signiQcance.  Besides,  the  deeds 
spoken  of  in  the  statute,  .as  not  suppliable  by  a  condescend- 
lence,  were  evidently  those  only  in  which  the  subscription 
of  witnesses  was  required*    . 

The  Court,  however,  were  unanimously  of  opinion,  thi^t 
in  competitions  of  creditors  effect  ought  never,  to  be  given 
to  the  acknowledgment  of  subscription,  so  as  to  affisct  any 
jus  qucenium  arising  from  thet,^ormality  of  deeds. 

A  majority  cpnceived  that  no  deeds  whatever  were  pro- 
bative but  those  executed  with  all  formalities  required  by 
•  statute.  Were. the  oath  of  party,  it  was  observed,  made 
to  supply  the  want  of  the  statutory  requisites,  the  co|ise<* 
quences  would  often  be  very  unjust ;  not  only  in  general, 
with  respect  to  all .  bargains  to  which  writing  is  essential. 


WITHOUT  POSSESSION,   NOT  BINDING.       301 

of  the  party,  or  by  any  other  species  of  evi- 
dence. ' 

The  effect  of  possession,  or  of  a  ret  intervene 
tus^  upon  an  informal  lease,  will  be  immediate- 
ly considered ;  but  there  is  still  another  spe- 
cies of  informality  which  may  occur,  to  which 
it  is  proper  to  attend. 

Where  a  lease  is  granted  to  two  persons,  one 
of  whom  only  signs,  and  the  other  resiles ; 
shall  the  person  who  has  subscribed  be  bound, 
or  may  he  also  resile?  In  judging  of  this 
question,  it  will  be  necessary  to  inquire,  whe- 
ther the  person  who  has  subscribed  be  the  pei*- 
son  whose  faith  alone  was  followed;  for,  if 
that  has  been  the  case,  the  Ifease  will  be  effec- 
tual:  whereas,  if  the  faith  of  the  person  whose 


the  knave  would  be  free  dnd  the  honest  man  bounds  But 
in  the  case  of  mutual  contracts,  where  one  of  the  parties 
happened  to  die,  his  heir  might  either  be  liberated  or  hold 
the  other  party  under  the  obligation  at  his  pleasure  i  and 
in  that  of  co-obligants,  one  of  them  surviving  might  be 
made  liable  for  the  whole  debt,  while  his  claim  of  relief  a-^ 
gainst  the  other  correi  would  by  their  death  be  cut  off. 

The  Lords,  thereforci  adhered  to  the  interlocutor  of  the 
Lord  Ordinary,  reducing  the  tack  in  question. 

p  See  the  case  of  Murdoch  v.  Moir^  18th  June  1812, 
Fac.  Coll.  where,  in  a  question  with  the  granter's  heirs,  im- 
provements made  upon  land,  in  contemplation  of  a  lease, 
were  held  sufficient  to  give  effect  to  an  irregular  mbsive^  aN 
though  no  possession  had  followed  upon  it. 
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imbscriptioii  is  wMting  has  been  follawad,  the 
party  subscribing  will  be  allow^  to. retract. ' 

The  same  |Hriaciple  is  recognised  in  a  case 
which  Kilkerran  reports  in  these  terms  :•-—*•  In 
mutual  contracts^  entered  into  between  one 
person  on  one  side,  and  two  on  the  other, 
the  one  signing  is  not  bound,  unless  the  two 
(m  the  other  side  both  also  sign ;  because  the 
faith  of  both  was  followed,  unless  it  may  ap*. 
pear  from  circumstances^  that  the  faith  only 
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*  An  agreement  wftff  catered  into,  by  which  a  lease  of 
certain  lands  was  to  be  granted  to  three  tenants,  who  wefe 
le  be  bound  jointly  and  severally  for  the  rent.  The  terms 
being  thus  adjusted,  one  of  the  tenants  went  to  take  a  far- 
ther view  of  the  lands,  and  to  make  some  inquiries :  and^ 
in  the  mtonwhi)e,  the  other  two  tenants  signed  the  lease, 
which  had  also  been  signed  by  the  landlord. — But  the  re- 
.  salt  of  the  surrey  being  unfavourable^  the  third  tenant  re- 
fused to  sign  the  lease*  In  an  action  for  implement  at  tbe 
instfUDce  of  tke  landlord  against  the  two  persons  who  had 
signed  the  lease,  they  contended  that  there  was  locus  pcmi^ 
tenUaf  since  all  the  parties  had  not  subscribed  the  coiltract* 
The  landlord  might  have  resiled  because  his  contract  waa 
with  three  individualtt,  and  two  only  had  entered  into  it| 
and  the  same  rule  oiigfat  to  apply  to  tbe  tenants,  the  two 
who  subscribed  having  in  p^M  of  fiict  engaged  in  Che 
contract)  on  the  faktik  of  having  the  assistance  of  the  third^ 
who  had  retracted.  It  is  obi^iousi  indeedi  that  this  wtts  an 
incomplete  contract— nntil  aU  the  ooatracting  parties  iiad 
entered  into  it»  none  of  them  c^M  be  boUnd  by  it;  and 
sd  the  Court  beld.  York  Buildings  Company  v.  Baillie  asid 
Thomson,  23d  July  17^4.    Mor.  p.  84<Sdf. 
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^^  of  one  of  the  twOf  and  who  signs,  was  faU 
**  lowed.  Thus,  where  a  tack  was  set  to  a  te-- 
'<  nant  and  his  son,  while  under  age,  the  tack 
'*  wd3  found  effectual  to  the  father  against  the 
'*  granter,  though  the  son  did  not  subscribe 
•*  it,  because  the  faith  of  the  father  only  ap- 
**  pieared  to  have  been  followed ;  and  the  put-» 

ting  in  the  soil's  name  to  have  been  rather  a 
'^  concession  to  the  father,  than  a  stipulation 
"  by  the  granter  of  the  tack*  '* ' 

These  two  cases  contain  the  general  rule  and 
the  exception.  Where  a  party  to  a  contract 
resiles  before  the  contract  is  completed,  the 
contract  is  binding  on  neither  party  ;  and  the 
exception  arising  out  of  the  last  case  is,  that 
whtre  two  parties  have  entered  into  a  contract, 
without  following  the  faith  of  a  third  party 
whose  name  is  added,  but  who  is  at  the  date 
of  the  contract  legally  incapable  of  giving 
consent,  the  contract  will  be  obligatory  with^ 
out  the  subscription  of  that  individual,  who 
never  was  properly  a  contracting  party. 

4.  Of  a  lease^  defective  in  point  of  form,  but 
followed  by  possession.  We  might,  perhaps, 
be  led  to  aissimilate  this  case  to  that  of  a  ver^ 
bal  lease  followed  by  possession.  The  posses^ 
sion  following  on  a  verbal  lease,  we  have  aU 

'  Htmihoii  v.  &aitb|  8tli  November  1738.  Kilk.  v&d4 
MuHud  Cmtaract^    Mor.  p*  9'168« 
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ready  seen,  gives  it  no  additional  force;  it 
may  be  resiled  from  after  as  well  as  before 
possession.  But  in  the  written  lease  the  rule 
is  different;  possession  supplies  the  defect, 
and  renders  the  contract  binding  on  both 
parties.  Where  the  terms  of  the  lease  hav^ 
been  reduced  to  writing,  although  there  has 
been  no  formal  deed  executed,  even  that  in- 
formal writing,  followed  by  a  rei  interventus^  has 
been  found  effectual.  Questions  of  this  de- 
scription may  arise  either  with  the  granter  or 
with  a  purchaser,  and  they  will  be  considered 
in  their  order. 

1.  Wlwre  the  question  arises  with  the  granter 
or  his  heirs.'-^K  subset  of  certain  lands,  for  five 
years,  was  executed  by  mutual  missive  tetters 
between  the  parties,  written  by  a  third  party. 
The  suljtenant  entered  into  possession  under 
the  lease,  and  possessed  for  one  year;  the 
subsetter  then  obtained  a  decree  of  removing 
against  the  subtenant,  on  which  he  was  ejects 
ed.  In  an  action  of  reduction  of  this  decree, 
the  subsetter  acknowledged  his  subscription  to 
the  missive  letter,  but  pleaded,  that  the  mis- 
sive not  being  holograph,  was  not  a  proper 
writing  for  constituting  a  tack  for  a  number 
of  years.  It  was  answered,  that  whatever  might 
be  the  case  in  a  question  with  singular  succes- 
sors, the  plea  cannot  avail  one  who  acknow« 


l^c^e^  the  contract  ai|d  his  6ul|$f^ri|)tion  to  the 
writing,  especially  after  it  ha?  been  Ibllowed 
by  po$$essioa»  The  reasonEi  of  reduction  wera 
accordingly  sustained,  that  is,  the  informal 
lease,  followed  by  ppsi^essiqn,  was  held  to  be 
l^iqdiag  on  the  granten ' 
.  In  another  ca^ie  there  was;  produced,  in  8up« 
port  of  the  tenant's  possession,  a  missive  ad* 
dressed  to  hina,  sul^cribed  by  the  l^dlord, 
promisipg  a  lease  for  19  years.  Thi&i  missive 
was  not  hplograph»  and  it  wanted  the  statutory 
solemnities.  It  could  not,  tber^^ore,  it  was 
argued)  bind  the  granter's  heirs.  But  it  was 
held  that  a  writteA  obligation  to  grant  a  leaae, 
though  defective,  was,  when  followed  by  pos* 
session,  effectual ;  and  the  missive  was  sus^ 
tained  by  the  Court. ' 

These  are  oa$es  where  there  was  a  written 
pblig^tion,  though  defective;  aAd  the  posisesr 
sion,  or  rei  interventus  which  took  place,  de^ 
prived  the  parties  pf  th^t  l0pus  jmii^tw^  which 
frpm  the  informality  of  th§  writing,  would  q^ 
therwise  have  been  competent  to  theip.  But 
the  samjB  has  been  hei4  where  there  were  no 
deeds  to  which  the  possession  could  be  ascrib- 
ed, or  from  which  an  obligation  could  be  in- 


•*i*i 


'  Barron  v.  DuncaB,  6th  March  1753.    Fac.  C<^.  Mor. 

p.  15177. 

^  Grabt  v.  Rfchardsons,    10th  July  1788.     Fac.  Coli. 
Mer.  p.  15180. 

VOL.  I.  IT 
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feirred,  and  where  the  terms  merely  of  the 
lease  had  been  set  down  in  writing,  accompa- 
nied with  certain  circumstances  of  homologa- 
tion on  the  part  of  the  landlord. 

Thus  a  lease  for  19  years  was  proposed  to 
be  given.  The  terms  were  made  out  by  the 
landlord,  and  were  entitled  "  FrofoiaUfw  seU 
^;]^ '' certain  lands  named.  The  jotting  had 
no  date^  was  not  signed  by  the  landlord,  bnt 
had  been  marked  by  his  initials ;  it  was.  signed 
by  the  tenant,  and  there  was  an  obligation  in 
it  to  extend  a  formal  lease.  Possession  follow- 
ed on  this  agreement ;  the  rent  was  paid  by 
the  tenant,  and  he  led  lime,  &c.  He  also  en- 
tered into  a  submis^on  for  settling  the  marches 
of  the  farm,  to  which  submission  the  landlord 
was  a  consenter.  Under  those  circumstances 
the  question  occurred,  whether  the  landlord 
had  hem  pcenitentice.  The  Court  found  that  he 
had  not. " 

In  atiother  case,  the  heir  of  the  tenant  pro- 
duced, as  his  defence  against  an  action  of  re- 
moving, the  draft  of  a  lease  in  the  hand-writ- 
ing of  the  landlord, '  commencing  at  Whitsun- 


B^aiAA^-arfH 


*  Drummond  v.  Scott,  9th  August  1787.     Not  reported. 

'  The  estate  belonged  to  a  woman,  and  the  lease  was  in 
the  hand-writing  of  her  husband  \  this  was  made  a  leading 
objection;  but  the  Court  held,  that  the  husband  of  an 
heiress,  was  entitled  to  grant  a  lease,  which  would  be  e&c- 
tual  during  his  administration ;  and  therefore  this  circttln- 
ttance  did  not  affect  the  decision. 
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day  1793;  Se  produced  also  two  receipts  for 
,rent,  bearing  to  be  the  "  first  half  year's  rent 
.**  of  the  second  tack,  beginning  at  Whitsun- 
"  day  1793* "  The  other  "  for  the  second 
**  half  year's  rent  of  the  new  tack. "  The  te- 
nant farther  averred^  that  his  father  had  led 
stones  for  inclosures,  which  had  been  made  to 
a  great  extent,  in  terms  of  the  new  lease,  and 
had  limed  and  brought  in  ground  at  a  consi- 
derable expense.  It  was  said  in  answer,  that 
the  draft  contained  the  terms  on  which  the 
landlord  was  willing  to  have  given  a  lease,  but 
that  no. lease  had  ever  been  formally  entered 
into. '  The  Court  placed  great  weight  on  the 
terms  of  the  landlord's  receipt,  by  which  the 
new  lease  was  recognised,  and  on  the  ret  in^ 
terventus  which  evidently  had  taken  place.  It 
was  observed  on  the  Bench,  "  The  scroll, 
"  when  taken  along  With  the  possession,  re- 
**  ceipts  for  the  rent,  and  other  circumstances, 
*^  afibrds  evidence  of  the  understanding  of 
*'  plarties  that  there  was  a  finished  transaction, 
"  and  therefore  is  a  good  defence  against  re- 
"  moving.  **  The  Lords  assoilzied  from  the 
action  of  renioving.  ^    A  memorandum  in  the 

f  Grieve  p.  Fringle,  15th  June  1797.  Fac.  Coll.  Mor. 
p.  S9dl.  In  a  recent  case,  a  missive  of  lease  was  granted 
by  the  landlord's  factor  for  the  term  of  15  years ;  the  rent 
and  endurance  were  distinctly  specified,  and  this  missive 
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landlord's  pocket-book,  mentioning  the  en- 
durance of  the  lease,  if  followed  by  possessioQ, 
will  even  be  sufficient  to  constitute  a  lease. 
There  are  more  than  one  decision  to  this  effect, 
although  none  of  thera  are  reported. 

In  a  still  more  doubtful  case,  the  only  evi- 
dence of  a  written  lease  seems  to  have  been, 
1.  A  state  of  tlie  rotation  and  method  of  cropr 
ping  a^eed  on  between  the  landlord  and  his 
tenants.    This  scheme  of  rotation  was  in  the 

was  delivered  to  the  tenants.    It  was  not,  however,  signed 
by  the  tenants,  and  there  was  no  counter  missive.    Posses- 
sion followed  for  two  years,  in  terms  of  the  missive^ .  whea 
the  tenants  expre^d  an  intentipn  to  remove.    The  cap^ 
iwne  before  the  Court  in  the  shape  of  a  declaratory  actioa 
at  the  landlord's  instance  ;  and  although  the  missive  want- 
ed the  subscription  of  the  tenants,  so  that  there  was  no 
written  obligation  by  the  party  who  was  to  be  bound,  and 
althoingh  the  tenants  offered  proof  that  the  bargain  was  con- 
ditional, yet  the  Court  sustained  ^he  missive  as  e&otual  a- 
gainst  the  tenants,  on  the  ground  that  neither  tenant  nor 
landlord  is  entitled  to  keep  a  writing  in  bi3  possession,  whicb 
be  may  or  may  not  render  obligatory  as  he  chooses,  by  add- 
ing or  withholding  his  subscription  ;  and  as  to  the  allega- 
tion that  the  bargain  was  conditional,  it  did  not  appear 
from  the  missive,  and  any  other  proof  was  he)d  to  be  in^ 
competent  $  M'Pherson  v.  MTherson  and  Clark,  12th  May 
181  j.    .Fac  Col).    See  also  the  case  Wilsou  v.  Henderspn, 
96tb  June  1823,  Sk^vj  and  punlop's  Ca$e^.  A  writing,  sub- 
soribed  by  the  ten£int  ooly,  would,  in  similar  circumstances^ 
he  ^iui^lly  bindbg;  Gordon  c.  Hall,  JOtii  August  1757. 
Mor.  p.  15178,  and  Countess  of  Moray  v.  Bain,  &c.  tn^a, 
p.  313. 
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haad«*writing  of  the  landlord's  factor,  or  lapd- 
steward,  but  it  had  no  date,  mentioned  no 
lilimes,  and  specified  neither  rent  nor  endur< 
ance ;  it  was  said,  however,  to  be  a  copy  of.  a 
principal  paper  in  the  landlord's  hand.  2-  An 
entry  by  the  factor,  in  his  books,  that  the 
"  tacks  were  to  have  bfeen  two  guineas,  in- 
"  eluding  the  plans  of  each  farm. "  3.  A  re- 
ceipt for  rent  in  these  terms :  "  Islabank,  11th 
Nov.  1796,  Received  from  Frederick  I>un- 
can,  £17 :  105.  sterling,  in  full  of  his  rent, 
ctop  1796-  Received  also  £1  c  3  :  10^.,  as 
**  his  proportion  of  the  expense  of  building 
"  the  Manse  of  Lintrathan. "  4.  A  letter 
written  by  the  landlord^  to  the  tenant  in  the 
mill,  (part  of  the  subjects,)  declaring  he  would 
support  him  in  an.auction  brought  against  neigh- 
bouring tenants  for  not  frequenting  the  mill. 
5.  An  assignatiori  by  one  of  the  tenants  to  his 
sdn,  of  his  right  for  the  remaining  years  of 
the  tease,  which  it  wai^  asserted  had  been  made 
with  the  knowledge  of  the  landlord.  Such 
was  the  evidoice  on  which  the  tenants  were 
c6ixti»ued  in  their. possession.  * 

Those  decisions  have  been  pronounced,  where 
the  conditions  of  tt^  lease  were  expressed  in. 
writing.  It  is  not  perhaps  easy  to  perceive 
the  distinction  betweein  such  cases  as  the  three 


Ogiivy  V.  Ramsay,  &c.  24th  Nov.  1802.     Not  reported. 
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last  mentioned,  and  the  case  where  the  lease'' 
has  been  verbal,  but  where  the  terms  of  it 
have  been  fully  established  by  the  oath  of 
party,  followed  by  a  ret  iriterventus.    There  is 
not  more  certainty  in  the  one  case  than  in  the 
other;  or,  if  there  be  a  superiority  in  this  ris- 
spect,  it  seems  to  be  in  favour  of  the  verbal 
lease,  as  ascertained  by  oath  j  and  the  rei  in* 
terventus  shows  as  complete  an  intention  of  be^ 
coming  bound  by  the  verbal  lease,  as  where  a 
jotting  of  the  terms  has  been  made  out ;  yet 
the  cases  must  not  be  confounded ;  since  the 
distinction  has  been  clearly  made  .and  acted 
upon  by  the  Court.    Thus  a  tenant  had  pos- 
sessed a  lease  for  21  years,  at  a  rent  of  L.30 ;  - 
on  the  expiration  of  which,  an  agreement  was  • 
entered  into  for  a  new  lease  of  19  years,  at  the 
rent  of  L.38  sterling,  but  there  was  no  writing. 
This  agreement  was  disputed,  and  the  land*' 
lord's  factor  who  had  entered  into  it  was  dead. 
The  landlord  expressly  denied  that  any  iSuch 
agreement  had  ever  been  made  with  himr-^nd 
the  factory  gave  no  power  to  the  factor  to  let- 
leases.    But  there  was  produced  by  the  t«3ant, 
a  discharge  of  rent  by  the  factor,  bearing  to  be 
•*  the  additional  rent,  as  per  the  new  agreement 
"  made  with  Sir  James  Campbell,  for  19  years^ 
"  from  Whitsunday  1784.  '*    The  Court  were 
of  opinion  that  the  new  agreement  had  taken 
place,  and  that  thp  tenant  had  not  continued 
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to  pjQi3Wss  by  ta^oit  relocation ;  but  they,  held 
the  agreement,  to  have  been  a  verbal  one,  and 
therefore  qne  which  might;  be  resiled,  from. 
It  was  e}^pressly  said,  as  if  with  a. view  to  mark 
more  clearly  the  line  of  distinction  between 
this  case  and  that  of  an  informal  written  lease, 
that  it  ought  to  b^  universally  understood* 
that  a  verbal  agreement  relative  to  heritage^  is 
binding  only  for  one  year :  but  where  there  is 
an  informal  writing  by  the  landlord,  there  is  a 
distinction :  Where  it  remains  in  nudis  Jinibus^ 
(that. is,  where  no  possession  has  taken  place, 
and  nothing  has  been  done  in  consequence  of 
the  agreement,)  there  is  locus  pcenitentke ;  but 
where  such  an  agreement  has  been  followed  by 
possession,  the  possession  is  a  sufficient  rei  in^ 
terventtes;  BXid  the  landlord  must  execute  the 
lease,  in  due  form«  In  this  case,  the  Court  or- 
dained the  tenpnt  to  remove,  reserving  entire 
to  him  his  claim  for  the  expense  of  the  melio- 
rations which  he  had  made,  * 

On  this  point,  therefore,  there  can  be  no 
doubt ;  and  in  a  question  with  the  granter, 
where  the  conditions  of  the  lease  have  beep 
expressed  in  writing,  where  possession  has  ibU 
lowed,  or  where  there  has  been  a  ret  interventu,^^ 
the  parties  will  be  bound  to  give  eflfect  to  the 
conditions,  and  to  complete  the  lea^e. 

*  Sir  James  Csuppbeli  v.  RobiertisoD,  SOih  May  1797. 
Not  reported,  # 


9.  W^e  f^  qi^stf&n  drises  tUlh  a  pufttkiisen 
<^Tbe  ri^ht  of  a  parehaset*  strahds  on  his  feu^ 
dal  title,  Md  the  lease^  which  i^  At  eomtcfoii 
tetr  la  persond  I'ight,  can  kSeit  him  dUlY  iii 
virtue  of  the  ftct  1449  c.  18.  From  the  t^6 
4f  thit;  Act,  it  is  dWic^lle  that  the  leMt,  eoti^ 
tem^ftted  by  the  Leglskture,  w^  ^  Written 
itu6e,  JTdllowed  by  poi^sessibt).  I'hid  id  Gia^- 
firmed,  b;)^  the  cokisti'UCtion  which  pmctice  has 
pvit  ttpdti  this  Act,  fdr  it  hus  invariably  beeii 
lUdderstbod  to  li^r  to  a  written  lea^.  The 
nature  of  the  purchaser's  title  req^irtes  ^ueh  an 
interprctatioti  of  the  statute,  aud  it  is  an  in- 
terpretation aft'otdin^  a  certain  rule,  without 
^hi(3h,  it  would  be  impossible  tb  drAw  k  lirife 
-betweeti  the  diflferent  degr^^^  of  ihformalitjr 
and.  dSfefept,  which  itaay  present  theM^lved. 
When  th6  qu6stibii  firit  occurred,  thfe  Co*irt 
seem  td  have  been  of  opinion,  that  ati  informal 
lease,  though  followed  by  possession,  could 
not  stand  in  competition  with  the  right  of  a 
^singular  successor  j  ^nd  4t  is  perhaps  to  be  re- 
gretted, that  this  o|}inion  lihbuld  have  been 
changed,  for  one  so  likely  to  introduce  uncer- 
tainty into  the  decisions  on  this  point,  as  tihat 
ip^hlch  has  iittofe  been  Adopted.  The  first  deci- 
sion  was  pronbuncfe^d  in  to  action  of  removing, 
at  the  instance  of  the  Countess  of  Motay,  a- 
^inst  certain  tenants  on  the  estate.  It  was 
the  case  of  a  widb<<r,  tlftimin^  under  her  local. 
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ky ;  but  a  widow,  in  such  circumstances,  is 
Equally  entitled  with  A  pUtchaiiAr  to  remove 
fro^  hfel*  Ideality  landi!)  erety  illegal  possessor. 
The  Earl  of  Moray  had  entered  into  certain 
leases.  The  leases  were  made  out,  and  properly 
^iglied  by  the  tenants,  but  they  had  never  been 
subscribed  by  the  Earl.  On  these  leases  posses- 
sion followed ;  and,  on  the  death  of  the  Earl, 
the  Countess  Dowager  pursued  a  removing, 
founding  on  her  own  title,  and  the  informai 
Miture  of  the  leases.  The  ^Ck)urt  of  Ses^bn 
fdu^d  the  leaiSie^  ineffeettlal  in  a  question  witii 
the  Cou6tess,  dud  ordained  the  tenants  to  re- 
move. But  this  judgment  was  altered  in  the 
House  pf  Lords,  and  the  leases  were  sustain* 
ed> 

To  this  judgnatent  of  the  House  of  JLiOrds,  we 
are  to  attribute  several  judgments  of  a  similar 
import,  which  have  since  been  pronotmced.  *^ 

^  Countess  Dowagec  of  Moray  ti.  Bain,  Stewart,  and  others, 
^U  July  W2.  i'ac,  Coll.  Mor.  p.  4392  and  15179.  The 
judgment  of  the  House  of  Lords  declares,  '*  That  under  all 
^*  the  circumstances  of  this  case,  the  lease  in  question  is  as 
^  effectual  and  binditog  as  if  it  had  been  signed  by  James  the 
«*  late  Earl  of  Moray.  **  Appeal  Cases,  p.  112,  Mor,  Sup- 
plement. 

'^  Skene  v.  Spankie,  Sbth  May  1790.  The  farm  possess- 
ed by  Spaukie  was  formerly  the  property  of  the  Duke  of 
Athole ;  and  the  tenant,  on  the  death  of  her  husband,  re^ 
ceived  a  permission  to  remain  in  possession,  by  a  note  in 
the  foflowhig  terms:  **  Dunkeld,  Kovember  1,  1783, — 
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And  although  the  uncertainty  to  which  the  de« 
cision  of  the  House  of  Lords,  in  the  c^sq  of  the 
Countess  of  Moray  has  led,  may  be  regretted, 
yet  after  the  decisions  so  recently  and  so  repeat- 
edly pronounced,  it  must  not  be  supposed,  that 
while  the  law  remains  unaltered,  the  point  is  to 

*'  Mrs  Spankie  may  depend  upon  remaining  in  the  palace  of 
**  Falkland,  and  possessing  the  farm  and  grounds  Mr  Span- 
^<  kie  held  at  the  time  of  his  death,  at  the  rent  he  then  paid, 
*<  as  long  as  she  pleases,  (signed)  Atholb.  ^  This  farm 
was  sold  by  the  Duke,  and  an  action  was  brought  bj  the 
purchaser  for  removbg  the  tenant.  But  the  Court  hekl  the 
writing  to  constitute  a  liferent  lease,  and  not  only  assoilzied 
from  the  removing,  but  found  the  tenant  entitled  to  expen- 
ses. A  similar  decision  was  pronounced,  Prummond  tiL 
Gow,  8th  February  1797 ;  Not  Reported  \  where  an  offer 
for  a  lease  was  drawn  out  in  the  hand-writing  of  the  land- 
lord's factor,  tod  ngned  by  the  tenant.  The  tenant  was  at 
the  time  in  possession  of  the  farpo,  and  it  was  not  very  clear- 
ly shown,  that  possession  had  followed  on  the  o^r.  This 
also  was  held  to  be  an  effectual  lease  against  a  purchaser. 
The  same  rule  will  apply  to  the  lease  of  a  Burgage  Subject, 
MacArthuru.  Simpson,  6th  July  1804.  Mor.  p.  15181.  In 
this  case,  the  landlord  addressed  a  letter  to  the  tenant,  by 
which  he  bound  himself,  his  heirs  and  successors,  to  enter* 
tain  him  and  his  wife  as  tenants  and  possessors  of  a  x^oora 
and  closet  in  bis  house  in  Inverness,  as  therein  described^ 
during  all  the  days  of  their  lives,  for  the  yearly  rent  of 

L.2:58. it  being  optional  to  the  tenant  and  his  wife,  to 

give  up  their  possession  at  any  time ;  and  possession  hav- 
ing followed  oa  this  missive,  it  was  found,  to  be  effbctual 
pgainst  a  singular  successor,  who  bad  purchased  the  subject 
from  the  grantor  of  the  lease^ 
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be  reckoned  doubtful.  It  is  a  rule,  therefore, 
founded  on  the  present  practice,  that  an  infor- 
mal written  lease,  followed  by  possession,  will 
be  effectual  against  a  purchaser,  or  other  sin- 
gular successor,  d 

In  closing  this  subject,  it  may  be  proper  to 
recapitulate  the  conclusions  to  which  we  have 
come  on  the  different  points. 

1  •  A  verbal  lease  for  more  than  one  year  may 
be  resiled  from  by  either  party,  at  any  time^  whe- 

^  It  seems  necessary^  however,  that  these  informal  writ- 
ings should  express  a  finished  agreement,  and  that  they 
should  be  explicit  as  to  the  subject  let,  the  endurance  of  the 
leascy  and  the  rent  to  be  paid,  as  even>  a  rei  interventus  may 
be  insufficient  to  supply  defects  in  those  essentials  of  a  tack. 
In  a  late  case,  a  missive,  in  which  the  tei^m  of  endurance 
was  not  specified,  was  found  not  to  be  binding  for  more  than 
one  year,  although  possession  had  followed  upon  the  mis- 
sive for  several  years,  and  although  the  term  of  endurance- 
was  offered  to  be  proved  otherwise ;  Clark  v.  Lamont,  27th 
January  1816.  F^c.  Coli.  In  an  earlier  case  a  missive  of 
lease^  on  which  possession  had  followed,  specified  no  tierm 
of  endurance,  but  there  were  expressions  in  the  missive 
which  implied  that  the  lease  was  to  endure  for  more  than  one 
year.  It  was  maintained  that  this  was  a  null  lease  as  hav-^ 
ing  no  ish, — The  answer  iras,  Xbs^  perpetuity  is  inconsisteii^ 
with  the  nature  of  a  lease  ^hich  is  fiL  mere  temporary  rights 
and  since  it  was  pl^in  that  in  this  case  a  lease  for  more  than 
one  year  was  intendeds  it  was  in  arbitrio  judkis  to  fix  the 
period  of  endurance.  The  Court  sustained  the  lease  for  two 
years;  Redpath  v.  White,  22d  November  1737.  Mor.  p» 
15196. 
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ther  before  or  after  pdssessidn,  with  this  differ- 
ence, thiit  after  possession  has  foUot^ed^  it  must 
ht  given  up  at  the  expiration  of  the  currcfnt 
year. 

2.  A  verbal  lease  cannot  be  rendered  effEfc- 
tual  by  a  referenn^  td  the  bath  of  party,  nor  by 
possession  having  followed  on  it,  nor  by  a  m 
interventtis  ;  but  where  there  has  beeti  a  m  m- 
tdroentus^  damages  may  be  claimed  by  the  party 
who  has  suffered  from  the  breach  of  the  agree- 
ment. 

-  S.  A  written  obligation  to  grant  a  lease  is 
equivalent  to  a  formal  lease,  and  either  party 
may  insist  fbr  impkmeilt ;  and  where  it  has 
been  followed  by  possession,  it  ivill  be  efibctual 
against  a  purchaser. 

4.  An  informal  l^ise^  defective  in  the  statu- 
tory solemnities^  and  on  which  no  possession 
^as  followed,  indy  be  rfesiled  from  by  either 
parly. 

Hence  a  lease  agreed  to  be  executed  by  se- 
veral perspns  will  not  be  binding  until  the 
whole  parties  have  subscribed  it;  unless  the 
person  whotse  subscription:  is  iVanting  be  a  per- 
son  whose  faith  w^s  Mt  followed. 

5.  An  informal  Ifease,  defective  in  thfe  statu- 
tory solemnities^  on  which  possession  has  fol- 
lowed, will  be  effectual  in  all  questions,  with 
the  granter  and  his  heisrs. 

6.  A  lease  of  this  discription  will  also  be  sus^ 
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tained,  even  gainst  4  singular  successor ;  and 
in  urban  subjects  as  ivell  a3  in  land. 


I 

I 
I 

f 
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CHAP.  V. 

m 

RIGHTS  ARISING  TO  THE  PARTIES,  TKOU  THJB  CO'K^ 

TRACT  OF  L£A€E. 

Havikg,  in  the  preceding  chapters,  fully  con- 
sidered the  requisites,  and  the  terms  of  tb^ 
written  lease,  we  are  now  to  inquire  into  the 
nature  of  the  rights  enjoyed  by  the  parties  to 
this  contract.  In  this  inquiry,  we  shall  at- 
tend,-*-!; To  the  conditions  which  affect  the 
parties  by  law,  independently  of  all  stipula^ 
tions.  4.  To  the  rights  retained  by  the  landr 
lord.  '  3.  To  the  rights  acquired  by  the  tenant. 
And  lastly,  To  the  question,  Whether  the  writ- 
ten lease  is  to  be  considered  as  a  real  or  as  $• 
personal  contract. 


SECT.  I. 


CONDITIONS    AFFECTING    THE    PARTIES    TO  THE 
JaSASE,   INDEPENDENTtT  OF  ALL  REGULATION. 

The  conditions  affecting  the  parties  to  the 


1 
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lease,  which  are  the  subject  of  our  present  in- 
quiry, are  those  resulting  from  the .  contract, 
independently  of  special  agreement.  A  pro- 
prietor, for  example,  lets  his  land  to  a  tenant, 
and  the  only  conditions  stipulated  are  the  pe- 
riod of  endurance,  and  the  amount  of  the 
rent ;  the  question  is,  What  are  the  legal  and 
implied  obligations  upon  the  parties,  arising 
out  of  the  connexion  thus  constituted  between 
them?  These  obligations,  which  belong  to 
the  nature  of  the  contract,  shall  be  consider- 
ed. 1*  As  they  affect  the  landlord.  .  2.  As  they 
afiect  the  tenant. 

- 1.  Obligations  affecting  the  landlard.'-^The 
obligation  to  give  the  tenant  possession  of  the 
subject  let,  is-  de  essentia  of  the  contract  of 
lease  in  its  most  simple  form*  This  is  the  ne- 
cessary consequence  of  a  contract,  the  object 
of  which  is  to  confer  on  the  lessee  the  tempo- 
rary use  and  enjoyment  of  the  fruits  or  crop 
of  the  farm  ;  and  the  lessor  is  accordingly  lia- 
ble to  a  direct  action  at  the  instance  of  the 
lessee  against  the  lessor,  for  attaining  posses- 
sion ;  or  should  the  lessee,  after  having  attain- 
ed possession^  be  deprived  of  it,  through  the 
lessor^s  fault,  he  will  be  entitled  to  sue  the 
lessor  for  damages. 

How  far  the  tenant  can,   in  virtue  of  his 

« 

lease,  pursue  an  action  of  removing,  against 
those  in  possession  of  the  farm,  in  the  common 
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case  of  a  19  years'  lease,  may  be  doubted ; 
for,  although  there  is  an  old  case,  in  which  the 
Court  sustained  an  action  of  removing  at  the 
instance  of  tlie  tenant,  against  those  who  had 
no  right  to  the  lands  ;  yet  in  that  case  it  was 
the  opinion  of  some  of  the  judges,  **  That  such 
"tacks   were  only  obligations,   whereby  the* 
"  setter  might  be  compelled  to  enter  the  tacks^ 
*^  man  in  possession  of  the  land  ;  but  were  not 
^*  real  securities,  of  force  to  produce  removing, 
"  being  of  the  nature  of  personal  securities. 
**  But  most  part  were  of  another  judgment, 
"  there  being  no  tack  nor  right  in  the  propo- 
"  ner's  person  j  "  *  that  is,  in  the  person  of  the 
defender  who  was  in  possession.    And,  agree- 
ably to  the  opinion  of  the  minority,  this  power 
was  denied  to  a  tenant  whose  lease  was  for  19 
years,  though  when  it  exceeds  that  period,  or 
is  given  for  a  lifetime,  the  older  authorities 
seem  to  suj^ort  the  privilege  in  the  tenant.  ^  A 
lease  having  been  granted  for  19  years,  and 
the  granter  of  the  lease  standing  attainted  of 
high  treason  at  the  time  of  entry,  and  incapa- 
ble of  giving  a  precept  for  warning  the  former 
tenant ;   the  new  tenant  issued  a  precept  of 
warning  in  his  own  name,  which  brought  out 
the  question,  whether  the  person  in  possession 

^  GalloirshleU  v.  Mackerston,  12tb  March  1629.    Mor. 
p.  15251. 
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cQuld  be  removed  on  this  warraat,  "  The. 
"  Lords  found,  that  the  ta^ek  being  for  no  more 
"  than  19  years,  and  the  tacki^uan  not  in  pos^ 
*^  session,  he  had  not  a  title  to  pursue  a  temov-^ 
•*4ng/^' 

On  this  authority,  a  teaant,  under  a  lea^e 
for,  19  years,  c^ywot,  iri  virtue  of  his  lease,- 
pursue  an  action  of  removing,  but  niiust  trust 
to  his  aqtion.  against  the  landlord  for  attaining 
possession;  while  a  tenaiit,  under  a  liferent 
lease,  or  where  the  endurance  is  for  30  years^ 
or  where  the  lease  gives  a  power  of  outputting 

■  I  ■  I      ■       I         ■  I  ■  ■  I  ■    «  M   I  I      II   ■>■■■■  II   ^» ■     *   I      I  ■!        ■  f    11      ^     I        I        • 

f  Gentle  v.  Henry,  19tli  Fi^ruary  1747.  Kiik.  {Be^ 
mtmng  No.  VI.)  Mor.  p.  13804.  ''  Jt  wa$  pn  this  occasion 
^*  observed,  (according  to  Lord  Kilkerran,)  that  in  no  casQ 
*^  was  the  Brocard  more  aptly  applied^  that '  omnium  quse 
*^  a  majoribus  statuta  sunt,  ratio  reddi  nequit. '  One  can 
'*  see  a  reason,  why  no  other  tacksman  should  have  a  title 
*^  to  remove,  but  one  who  is  in  possesione  Jructuum  recipi* 
'^  endorumf  as  removing  is  the  effect  of  a  real  rigl|t :  ISul 
<*  why  a  tenant^  who  has  a  liferent  tack,  should  hare  a  title 
<'  to  remove,  when,  by  its  being  a  liferent  tack,  it  dpef 
**  not  become  a  real  right ;  or  why  a  tenant,  not  in  posses- 
*^  don,  should  have  a  title  to  remove,  when  his  tack  is  for 
''  SO  years,  more  than  if  it  were  for  three  years,  wb6  said 
*^  not  to  be  easy  to  be  understood.  Maiftntime,  as  o^r  lawyers 
**  had  so  laid  it  dpwn,  that  where  a  tack  is  for  life,  as  Crajg 
**  and  Stair,  or  for  more  than  19  years,  (for  so  the  Lord^ 
**  understood  Stair,  loco  citato,  as  requiring  more  than  19 
«<  years,)  the  tenant  should  have  that  power,  the  Lords 
**  were  not  willing  to  give  judgment  contrary  •'o  these  opi- 
•<  nions. " 
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^Mdr  inputting  tenants,  may  pursue  aft  action  of 
removing  m  his  own  tianiet 
-  ^1  The  lafi€ilet4  is  aIso  bound  to  ^eUvelr  the 
<bbtri8tt  6n  the  faMEl  to  the  tettant  in  a  proper 
statis  of  tepair,  and  suitable  for  the  purposes 
for  which  they  are  intended*  The  dwelling- 
house  fit  for  the  acGommodation  of  the  tenant 
and  bis  family ;  the  stable  and  byreis  fit  for 
the  retception  of  the  eattie  ;  and  the  bartis  for 
preserving  the  grain.  It  follows,  that  if  through 
vle'cay  occiasioned  by  the  lapse  of  time,  ana 
from  no  undue  negligence  on  the  part  of  the 
tenant^  the  houses  become  ruinous  during  the 
curit^dy  of  the  lease^  they  mi^st  be  rebuilt  by 
the  latidlbrd. 

'  3*  The  landlord  is  farther  boiind  to  pay  the 
public  burdens  aflfecting  the  farm,  with  the  ex- 
ception of  the  schoolmaster's  salary,  whichy 
by  the  Act  1G96;  c«  26i  is  laid  equally  on  the 
landlord  aiid  teiBint/ 

4.  The  teinds,  also,  are  a  htirden  dn  th^ 
landlord,  who,  in  this  view,  is  held  to  be  the 
ihtromitter  wiA  the  crop,  in  consequence  of 
his  drawing  the  rents. '     It  follows,  that  tbe 


ini 


'  The  tenant  also  pays  a  proportion  of  the  poors'  rates* 

See  1663,  c*  16,  and  Kaimes*  Stat,  Lam  Abridged^  voce  F^-< 

grant;  Also  Dunlop  07i  the  Poor-LaxuSf  p.  1759  et  seq.     . 

'  Hepburn  v.  the  Tenant  of  Faimleflat,  ISth  December 

1627.    Durie.    Mor.  p.  1779.    **  In  a  spulzie  of  teiads  by 

Hepburn  against  the  tenants,  the  Lords  found  an  except 

tion  relevant  to  liberate  them,  founded  uppn  payment 

made  by  them  to  their  master. "    Th^  same  Collector  re- 

VOL.  U  X 
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stipend  payable  to  the  mini&terisa  burden,  sot 
on  the  tenant,  but  on  the  landlord. " 


porta  the  case  of  Murray,  2l8t  March  16289  Mor.  p»  17SQ9 
in  which  a  similar  decision  was  pronounced.  The  Lords  sus- 
tained an  exception  as  relevant,  bearing  payment  to  have 
been  made  by  the  tenants  to  their  landlord.  *^  Seeing  they 
^*  could  not  know  what  part  of  their  rent  they  should  keep 
*^  unpaid  from  their  master  for  the  teind,  different  from  the 
*'  stock ;  for  both  which  they  were  aatricted  in  a  duty  un- 
**  distinguished.  "  Lord  Karnes  reports  the  case  of  Camp* 
bell  V.  Murray,  Jiine  ll^Gt^rst  CM.  No.  86.  Mor.  p. 
14792,  where  the  point  was  argued,  whether  a  lancUord  is 
liable  for  the  stipend  localled  upon  the  lands,  though  he 
has  let  the  lands  separately  from  the  teinds,  and,  of  course, 
draws  a  rent  from  the  stock  aa\y ;  the  tenants  being  in  use 
to  draw  the  teinds,  and  pay  the  minister ;  but  this  was  not 
finally  decided.  In  this  argument  it  was  expressly  admit- 
ted, that,  in  the  common  case,  where  the  rent  is  for  stock 
and  teind,  it  is  agsdnst  the  landlord  alone  any  demand  caii 
be  made. 

"  In  connexion  with  this  subject,  it  may  be  observed, 
that  a  tenant,  independently  of  express  stipalation,  is  en^ 
pitied  to  accommodation  in  that  part  of  the  area  of  the  pa- 
rish church  which  belongs  to  the  landlord ;  Skirvii^  and 
Young  >o.  Vernor,  21st  June  1796,  Fac.  ColK  Mor.  p. 
79S0 ;  in  this  case  the  leases  on  Lord  Wemyssls  estates  in 
the  parish  of  Inveresk  gave  the  tenants  right  to  the  lands 
let  **  with  all  liberties  and  freedoms  belonging  thereto  ** — 
but  the  general  point  was  argued  without  much  regard  to 
this  special  stipulation ;  and  the  Court  held^  '<  that  the  Earl 
'*  of  Wemyss's  tenants  in  the  parish  of  Inveresk  are  entitled 
<<  to  be  accommodated  with  suitable  seats  in  the  parish  church 
"  of  Inveresk  ; ''  and  they  remitted  to  the  Sheriff  "  to  raak.Q 
''^  a  fair  and  equitable  division  of  his  jLordship's  areaip.  th^^ 
'**  church  accordingly,."  /        , 
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"  'Those  are  the  obligaiions  uiider  whicK  the 
landlord  lies,  independently  of  stipulation;  * 
'  Si.  Obligations  affecting  the  tenant. -^-^l.  The  te* 
hantmust  enter  to  the  farm  at  the  commencement 
of  the  lease,  and  stock  and  labour  it  in  a  pro^* 
per  manner.  It  is  not  enough  for  the  tetmilt 
to  say  that  he  will  pay  the  rent  when  it  becomes 
due.  He  must  stock  and  labour  the  farm,  and 
give  the  landlord  security  from  the  state  of  it, 
that  the  rent  will  be  regularly  paid.  The  Court 
ordained  the  tenant  "  to  occupy  and  labour  the 
."  farm,  and  plenish  it  with  goods  and  com, 
**  that  thereby  the  lands  might  be  answerable 
"  for  the  rent, "  * 

As  the  tenant  is  bound  to  enter  into  posses# 
sion  and  labour  his  farm,  so  he  must  continue 
to  possess  and  labour  it  during  the  currency 
of  the  lease  in  a  proper  manner,  and  not  so  a$ 
tO'  exhaust  and  run  out  the  soil,  * 


r 

*  ..JL 


■  • 

*  It  is  ciondpetent  to  the  tenant  not  only  to  pui^ue  a  di* 
rect  action  against  the  landlord,  in  order  to  compel  him  tQ 
perform  the  obligations  under  which  he  lies  either  ex  con* 
iractuy  or  ex  lege^  but  also  to  retain  the  rent,  in  order  to 
enforce  performance  of  the  landlord's  counter  obligations ; 
Walpole  and  Alison  v.  Montgomery-Beaumont,  16th  Fe* 
truary  1780.  Mor*  p,  1524:9.  BeWs  Com.  Vol.  I.  jp.  53, 
AithEdit. 

\  '^    *  Randeford  v»  his  Tenants,  February  I623f    Mor,  p, 

I  ^15256. 

*     *  Ersk.  6.  IL  u't.  6.  }  S9.    Murriay  v.  Balcanqual,  Fe*. 

I  bruary  1665.    Gilmour,  No.  144.    iior.  p.  15257.    The 

!  x2 
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The  tenant  is  bound  at  common  law  to  la- 
bour the  farm,  during  the  whole  currency  of 
ibe  lease;  in  such  a  manner  as  not  to  exhaust 
the  9oil.  A  special  condition  is  not  required 
in  order  to  enforce  this  obligation ;  and  the  te^ 
mmt  will  not  be  permitted  to  depart  from  this 
equitable  plan  of  management,  towards  the  ter^- 
J9oiination  of  the  lease,  so  as  to  leave  the  farm  in 
,a  worse  condition  than  that  in  which  he  found 
it."^    It  follows  from  the  obligation  upon  the 


••^■— w*^^" 


^eiiMit  waa  accused  of  having  tHled  the  swaird  of  some 
parts,  which  had  nQver  before  been  Uboured,  and  of  over* 
liming  the  farm  in  such  a  manner  as  would  mfailibly,  at  the 
end  of  the  lease,  leave  the  farm  quite  exhausted.  The  te- 
nant, in  answer  to  this,  said,  that  he  was  bound,  to  no  par- 
ticular manner  of  cultivating  the  farm,  and  might  therefore 
labour  it  in  whatever  manner  appeared  to  him  most  for  his 
advantage*  But  the  landlord  insisted  that  a  tenadt  was 
bound  to  labour  liis  farm,  ianquant  bonus  pater^finniMait  and 
not  to  destroy  and  run  out  the  ground.  The  Court  ordered 
an  inquiry  to  be  made  as  to  the  state  of  the  farm,  and  the 
consequences  to  be  apprehended  from  the  tenant's  mode  of 
labouring.  See  in  illustration  of  the  general  principle,  that 
the  tenant  must  act  tanquam  bonus  vir^  and  not  use  the  sub- 
ject so  as  to  make  it  subservient  to  any  collateral  interest 
'of  his  own,  if  that  use  be  prejudicial  to  the  interests  of  the 
landlord  or  injurious  to  the  subject  of  the  lease;  Earl  of 
Wemyss  v.  Hope,  7th  February  1809.    Fac.  Coll. 

*"  Lord  Haddo  v,  Johnston,  6tb  February  16SS.  Durie. 
Itf or.  p.  75S9.  In  this  case  the  tenant  after  being  warned 
to  remove,  tilled  the  greens  and  swurds  of  the,land  not  in 
use  to  be  labouredi  and  burned  tbe  niosses  of  the  fiiirm.  The 


tenant  to  (>ossess  &nd  labour,  that  he  cannot 


f  .^ 


landlord  pursued  the  tenant  for  the  damages  which  those 
opemttons  occasioned ;  the  tenant  defended  himself  on  the  < 
grofind^  diftf  saeh  an  action  wns  a  novelty,  and  on  that  ttc^ 
count  ought  to  bt  dismissed.    Bendes,  being  nnrestnuned 
and  Nmited  by  M  special  conditidn,  he  was  At  Hbeirty,  ho 
(Contended,  to  l&boor  every  part  of  the  fartn,  and  he  had- 
laboured  agreeably  to  the  costom  of  the  country.    The 
Court  Sttstttned  the  action,  and  **  found  that  no  tenant, 
**  albeit  no  sueh  condition  had  been  specially  made>  might,* 
*^  by  his  labouring,  rive  out  the  old  swairds  of  ground,  nor 
**  yet  burn  the  nfosses,  whereby  Che  mosses  might  be  made^ 
*'  worse,  bot  that  the  room  (farm)  should  be  left  by  the; 
**  tenant  as  g6od'  when  he  nemoved  therefrom,  as  the  tiitie 
t*  he  entered  thereto*"    In  a  recent  case,  the  tenant  unde^' 
a  68  years'  lease,  was  taken  bound  '*  to  labour,  and  welV^ 
and  sufficiently  to  manure  **  tke  said  hail  lands,^'— -but  the 
lease  prescribed  no  parttcular  rotation  cf  crops.    After  the' 
tenant  had  possessed  for  67  years,  without  any  objection 
having  been  stated  by  the  landlord  to  his  mode  of  cropping, ' 
an  action  was  raised  against  him,  during  the  lost  year  of  the 
lease,  before  the  SRieriff^court  of  Perthshire,  coucfuding  for' 
damages  at  common  law,  for  fUlure  to  labour  the  hinds  in' 
1^  husband-jike  mannen    The  Sheriff  appointed  three  pef-- 
aons  to  inspect  the  farm,  two  of  whom  Concurred  in  re-' 
porting  that  in  the  last  year  of  the  lease,  82  acres,  out 
df  92,  of  which  the  farm  consisted,  were  in  white  crop — that^ 
during  the  hnmediatdy  preceding  years,  two  and  occsision-> 
ally  three  white  crops  had  been  taken  in  succesdon  fr^m^ 
the  same  fields  ;*  and,  assuming  that  the  proper  course  of 
management  was  a  six  break  shift,  the  inspectors  estfanat-' 
ed  the  loss  from  miscropping  at  ^601.  for  whfcli  sum 
tlie  Sheriff  decerned.    In  an  action  of  suspension  the  te- 
nant msAi^aed,  that  the  farm  had  been  well  laboured  in  i*e» 
ference  to  its  soil  and  situation,  and  was  in  a  better  state 
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abandon  the  farm,  and  leave  the  superintende6ce 
and  management  of  \X  to  ptheps/ 


TTT" 


t^n  dX  th^  qommencemei^t  of  Mie  leaflet  But  the  Iiord  Ot^ 
4ioary  (Pitmill^)  found  the  letters  orderly  proceeded,  there-* 
by  a^rming  the  sheriff's  judgment ;  and  the  Court,  by  9  npa-. 
jprity,  adhered  to  Lord  Pitmilly's  interlocutor.  The  Judges 
wer|e  un^nimou^  in  holding  that,  in  the  case  of  a  long  leaeie,  it 
is  not  enough  for  the  tenant  to  leave  the  lairds  in  the  same 
situation  in  which  he  found  them-r^tbat  he  must  cultivate 
them  according  to  the  rules  of  good  husbandry,  which  he  had 
not  done  in  this  case  during  the  last  years  of  the  lease ;  aod 
that  hcf  was  therefore  liable  in  dainages.  The  only  difference 
in  opinion  on  the  Bench,  was  as  to  the  ^/^  on  which  the 
damage  had  been  calculated.  Jhe  Lord  Justice  pierk 
(  Boyle )|  and  Lord  Robertson  thought  it  incompetent  to  as-* 
sess  the  damages  by  referen9e  to  a  particular  course  of 
croppingi  while  the  lease  fixed  1^0  rotation ;  and  that  thedci- 
mages  should  be  restricted  to  the  loss  which  the  landlord 
could  proye  he  had  ^tpally  sustained  by  miscropping.  But. 
the  majority  of  the  Court,  holding  that  someri^le  of  manage- 
ment must  be  taken  as  the  stanflard,  considered  %  si^  s^iift 
course  to  be  as  favourable  to  the  tenant  as  any  other ;  Thom- 
8pn*s  representatiyeji  v.  Qliphanfi^  12th  Noy.  1824.  SAato^ 
md  Dunhp^s  Cases^ 

"  Lord  Dalhousie  v.  Wiloq,  1st  D^cemli^r  1802*  Fac. 
Coll.  Mot.  p.  15511.  }n  this  case  the  tenant  ^pointed  a 
person  s|fine4  in  agriculture,  to  manage  the  farm,  princi-. 
pally  for  behoof  of  his  creditor! •  He  himself  lefl  the  king- 
dom ;  and  although  t^e  landlord  was  offered  undoubted  se- 
curity for  the  proper  managemept  of  the  fariq,  and  tb$  re-r. 
gular  payment  of  the  rent,  the  Court  held  that  ^e  loidlord 
was  entitled  to  resume  possession,  the  tenant  havii^g  left  the  • 
kingdom,  and  thereby  withdrawn  himself  from  the  jurisdic-. 
tion  of  the  Courts  9f  this  country,  so  that  the  landlord  waS; 
left  without  a  tenant.    See  this  case  referred  to,  supra  p. 
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'  The  tenant  t»ust  consume  tiie  atraw  of  t^^' 
&nn  on  the  ground,  and  lay  upon  the  lands  the 
ivhole  dung  made  upon  the  farm*  Thk  is  sajid 
to  have  been  found  in  two  unreported  cases; » 
and  the  question  has  since  occurred,  whethei^ 
the  tenant  could  dispose  of  the  fodder  grow- 
ing upon  the  farm  during  the  currency  of  the 
lease* 

The  tenant  in  the  case  referred  to,  proposed 
to  reserve  as  niucb  of  the  crop  as  might  be  suf^ 
ficient  for  supporting  the  horses  on  the  farni^ 
and  to  sell  the  remainder.  The  Sheriff  autho- 
ris&ed  the  sale.  Butthe  Court,  in  a  process  of 
advocation^  found,  "  That  though  thare  was  no 
**  express  clause  in  the  contract  of  lease,  whicfe 
"  ties  down  the  tenant  from  carrying  >  off,  or 
"  otherwise  disposing  of  the  whole  fodder  or 
*^  straw,  that  may  be  produced  on  the  farm  of 
"  Faimilee ;  yet,  that  he  is  not  at  liberty  so  to 
'^  do,  in  opposition  to  the  will  of  the  landlord ; 
"  as,  were  such  conduct  to  be  tolerated,  it. 

19s.  A  leitfe  luid^r  which  thp  tenant  w§9  bound  to  reside 
on  the  farn)  with  his  family,  and  not  to  a^si^  or  subsett 
was  held  to  be  forfeited  by  his  being  banished  from  Scot* 
land  for  lift,  and  decree  of  remoying  was  accordingly  pro-* 
nauDced  against  the  tenant's  wife  and  eldest  son,  who  had: 
continued  after  his  bapishment,  to  reside  iipon  the  twnxLt 
Drunsmond  v.  M'Pherson  and  Taylor,  9th  July  1799.  Eac 
Coll.  App.  and  Mor.  App.  voce  Tacky  No.  6. 

""  M'Murray  v.  MaxweU»  1776.  Not  reported.  The  Duke 
of  Roxburgh  v.  Architmldi  1785.  Not'  reparted^  hut  noted. 
Mor.  p.  15263. 
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>^  would  be  atteiuied  with  ^uppu^  o^^Kf^^ueqees 
*^  tp  th^  ground,  as  wall  ai»  r^iigaiip^  tQ  thii 

•*  gQueml  mod^  of.  wltivatioft  m  the  cwwttry  j 

''and  therefore^  probibited  and  dis^dbw^f^  t^ 
<'  defendei^  ftom  eeHing  off  in  fuJur?^,  eitbfi!  by 
i*  public  roup  o«  private  bargg.ia^  the  fpdder  ol^ 
''said  farm  of  Faimile^,  and  ordeped  bim  W 
^'  consume  the  same  thereon,  during  thfr  re-f- 
♦*  maind^r  of  th§  leas!(^^  *'  Qn  adyi^iog  4  J^- 
claiming  petition,  it  waa  observed  on  the  Sleiy^i 
^*  That  a  teaaaijt  cannot  sell  fodder  off  hi?  tesd^, 
**  unless  he  either  b^ifgaiii  Yfitb  tb^  piArobsfSfeji 
♦*  for  the  dung  produced  frpni  it,  or  ptir^hfli^ 
*'  93.  much  for  the  uae  oj|  bis  fkrm.  *' '  Ai^c^dr. 
iog  ta  this  depisioiii  thi^efor?,  th^  tenant,  eveiv 
whei^e  thi^  le»s(^  ift  totally  sifent  pn  tb0  point,' 
must  consume  tbe  fodder  orv  the  fgrrn^  or  pvyrv 
chase  duug  equivalent  to  the  fodder  Jw  vmr 
^IL  ' 

This  depisjioQ.  bfts  bee^  ^oi^me^  by  ibe 
judgment  in  a  c^se,  the  ^ircumstwces  of  wbicl* 
prove  the  resolution  of  tbe  Court  not  to  relax 
the  strictness  of  the  jjule.  The  lease  ^as.  to.en- 
dur^  for  np  less  ^than,  51^  y^^rs,  aud  tbe  te^aAt 
ppssessi^  an  e}(;pi;ess;  ppwer  of  ^gi;|ijqg  oir  sub*- 
^etting^  He  ssibaet  ^  pact  c£  the  fiurm  &r  a  short' 
peffiod,  and  the  subtei^ant  onr  le^Tiug  his  posv 
session,  proposed,  according  to  what  he  con- 

,  .-•*«»  I 

•  4  ^ 


ceived  to'be  Ihe  right  0f  aii  outgoing 'teniuit, 
to  disfiofe  of  his  orop  ;  but  the  laadko-d  opfipi^ 
ed  the,  8frle» '  aad  tile  Coort  h^  that  he  had  a 

title  to:  cfo  3CI. ' 

..       .  „  .  I  • 

"The  Earl  of  Northesk  v.  Roland,  M  Fdbruaty  1797; 
|(<(^.  1%  ISfi^  ^^p^vreA  ^n  Ifar  Senclv  tlie  orffthial 
*'  toflief  could  aot  have  carried  off  the  fodder  of  the  crop  in 
^' questioiii  apd  his ,  assignee  or  subtenant  can  have  no 
**  higher  right.  Were  the  doct]:ine  of  the  tenant  well 
**  founded,  the  fodder  might  be  constantly  carried  off  by 
^*  means  oTaxmuai  s^-leases.*'  tt  wa^  oh  this  reasontng 
that  the  Conirt  plrobSnted  the  tenadt  and  his  subtcoiant 
from  canyitg  off  any  pat t  o^thQ  fodder  fron^  the  &rm. 

This  point  has  beten  deliberately  cons^ered  in  a  late  case» 
in  which,  after  very  full  pleadings  and  considerable  difference 
of  opinion,  the  Court  found,  that  a  tenant  who  had  two 
fiirms  in  the  immediate  vicinity  of  each  other,  belonging  to 
different  proprietors,  was  not  entitled  to  consume  the  tur- 
D9t  0r  green  <70p,  ^r  the  fodder  of  the  one  fiirm,  upon  thet 
other,  although  he  offered  to  furnish  an  equivalent  in  dung 
for  the  c^rep  so.eonsupied^  Neither  was  he  held  entitled  to, 
carrjf  his  grain  fron»  the  one  farm,  on  which  there  w^  no. 
thrashing  nttll^  to  be  thrashed  on  the  other.,  on.  which  a^ 
thras^ijjig  mill  had  been  ereicted,  alUiough  he  .offered  cautioa 
to  retura  |he  fodder  to.  the  farm  on  which  it  grew.  :  Thi& 
se;ems  a  hard  cieuie  for  the  tenant ;  but  the  majority  of  the. 
Qourtwere  of  opinion,  that  to  admit  any  relaxation  in  the. 
atf^qtu^ssof  the  rule  would  be  a  bad  pcecedent,  and  might 
oQc^on  unpecessary  trouble  to  the  landlord.  In  this  ca^ei 
the  lease  co^tfuned  no<  stipulation  whatever,  upon  the  sub*^ 
jecl ;  so  that  the  rule  ia  funded  entirely  upon  the  nature  of 
the  contract  of  Ifa^e^  aiid>  independent  of  the  agreement  of 
partieS)  forms  one  of  the  implied  obirgations  upon  the  te- 
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.  By  these  decisions,  the  necessity  of  cohsiun-* 
ing  the  fodder  on  the  gronnd,  during  the  cur* 
rency  of  the  lease,  seems  to  be  fixed^  .  But  still 
a  question  remains  as  to  the  fodder  of  the  last 
crop,  and  the  dung  which  may  be  made  after 
the  last  seed-time.         . 

The  Court  found,  that  an  outgoing  tenant 
was  entitled  to  dispose  of  his  straw. '  In  the 
pase  of  Pringle  v.  M*Murdo,' the  tenant  wa^ 
permitted  "  to  sell  his  hay  and  the  straw  of  his 
"  outgoing  crop ;  '*  and  in  a  later  case,  the 
Court  found  the  tenant  entitled  to  the  value  of 
the  stmw  on  hand. «  This  point,  therefore, 
seems  also  to  be  fixed;  and  an  outgoing  te- 
nant,  where  there  is  no  special  stipulation,  may" 
dispose  of  that  part  of  the  fodder  of  the  last 
crop,  which  is  on  hand  at  tine  expiration  of  the 
lease.    Whether,  if  it  could  be  shown,  that 

•  Aant;  Scott  r.  Durham,  27th  May  1813.  Fac.  Coll.  See 
th6  report,  which  is  very  full.  But  it  has  been  since  held, 
diat  although  a  tenant  is  not  entitled  to  carry  off  his  crop  to 
another  farm,  *'  by  which  means  the  landlord  might  not  only 
*^  be  deprived  of  his  hypothec,  but  the  right  of  having  the 
f^  fodder  consumisd  upon  the  farm  might  be  disappointed ; 
^*^  yet  this  rule  could  only  apply  where  there  were  means  by 
**  a  proper  farm-steading  of  manufacturing  the  grain,  and  bjr^ 
^*  proper  offices  of  consuming  the  fodder  upon  the  farm  ; 
Gordon  v.  Falconer,  8th  March  1822.   Shaxo*s  Cases. 

'  Jamieson  v.  Pirltagle,  16lh  May  1792.    'Nat  reported^  but- 
noted ;  Diet.  vol.  iv.  p.  328  ;  and  Mor.  p.  15263. 

*  Supra,  p.  328.  .  • 

«  Hamilton  v.  Clerk.  1781.    Noi  reported. 
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there  was  any  change  in  the  stock  of  cattle  on 
the  farm,  during  the  last  year,  the  Clourt  might 
not  be  induced  to  make  some  exception  to  this 
rule,  it  is  unnecessary  to  inquire  ;  it  is  sufficient^ 
that  the  general  rule  is  understood,  vi?.  that  the 
fodder  of  the  last  crop  may  be  disposed  of. "      > 


ir^Ti^'*"r- 


I 


.  "  In  tbe  <?aseor  the  Duke  of  Boxburgbe  v*  Robertoa^ 
(Court  of  Session  1816,  n0t  reported),  Home  of  Iiords  17itb. 
July  1820»  BligVs  Beports,  vol.  ii.p*  IGQ,  the  lefuteconteined; 
the  follQwing  clause :  **  Farther,  the  eaid  John  Robeptou: 
**  (the  tenant)  or  hU  foresaids,  at  their  removal  from  the 
**  sAid  lands,  shall  be  obliged  to  leave  upon  tbe  ground  all: 
'<  the  dung  mtdrmnure  of  tbe  precedit^  year;;  hut  the  v<dm, 
*y  thereof  nixM.  bj3  paid  to. them. by  the  sM<»;eediQg  tenapt,.as: 
'f  the  same  shall  be  ascertained  by  two  neatral  meoy.  pni^  to 
**  be  chosen  by  each  party ;  and  at  no  /iW  shall  tbe  said  John » 
*\  Eoherton  pr  bis  foresaid$  seU  or  give  a^mtf  any  oftlie  h^y 
'f  or  stra'ot  qfthejoidjarmy  tohich  ikall  always  be  spent  on  ihe. 
*t ground*'   The.  tenant  under  this  lease  pr<^Qsed  to  sell. the. 
straw  of  the  way^going  crop  ;  but  was  opposed  by  the  land-' 
lord)  who,  in  virtue  of  tbe  fof'egoing  clause^  insisted  that  tlie 
straw  should  he  consumed  or  left  on  the  farm.without  valii-' 
adon^    The  tenant  maintained  that  the  clause  did  not  apply ' 
to  the  last  year  of  the  lease ;  tb&t  by  tbe  custom  of  tbe  coun-  ^ 
try,  where  there  was  no  stipulation  to  the  contrary,  he  was 
entitled  to  the  straw  of  the  last  crop,  or  its  value ;  that  tbe 
straw  of  the  last  crop  could  not  be  consiuned:  by  the  tenant 
who  was  to  quit  possession  at  the  separation  of  the  crop ; 
and  that,  as  a  price  was  stipulated  for  the  dung  of  the.  last  ■ 
year,  it  never  could  have  been  tbe  understanding. of  parties  ^ 
that  the  straw  was  to  be  left  without  a  recompense.    The 
landlord  on  the  other  bapd^  founded  upon  the  express  .terms 
of  the  contract  as  excluding  all  questions  of  ppast  ruction  or 
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The  next  point  to  be  considered,  relates  to 
the  dung  on  hand  at  the  expiration  of  the  lease. 

intentioQ«    The  Court  of  Sessioq  decided  in  favour  of  the 
tenant.    But  their  judgment  was  reversed  in  the  House  of 
Lords ;  the  Lord  Chancellor  holding,  that  the  terms  of  the 
clause  above  quoted  put  it  out  of  the  power  of  the  tenant 
to  take  awaj  or  sell  the  straw  of  the  last  or  way*gohig  crop ; 
aftd  that  tlie  custom  of  die  country,  on  wfaiah  the  tenant 
founded,  cauM  have  no  opcntkm  where  there  was  a  con-' 
tract  with- ft  special  provision  applicable  to  the  point  in  dis** 
pote.    The  only  legal   inference,  according  to  the  L^ 
Chancellor's  view,  which  could  be  drawn  from  there  b^ng' 
na  stipalation  that  the  tenant  sbould  be  entitled  to  tlie  value' 
of  the  straw  wliieh  he  thus  boimdl  himself  to  leave,  was,  tfaat' 
in  ammgihg.the  provisions  of  the  lease  with  the  landlord,  the' 
tenant,  by  stipulating  fot  bmisdf  more  f»reurable  terme  in' 
otlier  parts  of  the  bargain,  secured  m  that  shape  a  ceoside*'' 
ration  for  the  loss  of  the  straw  of  the  way-goiflg  crop.    As! 
to  the  ease  where  the  lease  oimtains  no  special  provisioit 
upon  the  point,  the  Lord  Chancellor  observed,  that  ^  where' 
<*  no  special  provision  is  'made  by  ooittract,  the  law  of  cos*- 
**  torn  may  qualify  the  right  of  llie  inconiiag  tenant,  and 
*^  give  to  the  outgoing  tenant  certain  piivileges,  as  the  r^t^ 
**  te  enter,  for  the  purpose  of  thrashing  after  the  expiration 
**  of  bis  lease.    That  is  a  question  upon  the  cnstomary  law 
**  of  Scotland,  which  it  is  not  necessary  that  we  should  deal 
^*  with  in  ibk  case^    Assuming  or  admitthig  the  existence  ef  * 
**  sttcfc  law  founded  on  ouston,  we  have  here  to  construe  U 
*^  frritten  contract;  and  if  the  Scotch  law  is  to  be  adminis- 
**  tered  on  the  same  principles  as  English  lawi  or  any  law 
'*  founded  on  principle,  lire  must  hold  that  the  eagageaMits^ 
^*  of  parties  te  each  other,  by  the  express  stipula^na  of  a 
<*  written  instrumenli  exclude  all  eonsidemtion  of  the  custom- 
^<.  of  the  country."  > 
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The  general  mle  is,  that  the  dung  made  on  the 

farm  must  be  laid  upon  the  lands  by  the  te^ 

-----,•-■ ■  -.. .  -■ 

In  the  case  of  Ffaser  v*  Petre,  7tb  March  I8SS«  Sftow 
find  Dunhp*s  Casein  where  the  teniM^t  was  bound  by  his  lease 
**  to  consume  on  the  fann  all  the  straw  and  the  dung  which 
''  may  grow  or  be  made  thereon ;  '*  the  landlord  presented 
a  bill  of  suspension  and  interdict;  to  prevent  the  tenant  frooi 
disposing  of  the  straw  of  his  way*going  crop.  Lord  Mackenzie, 
refused  the  bill,  thereby  holding  that  the  tenant  had  a  righ| 
to  dispense  of  the  straw  of  the  way^goug  crop ;  but  the  Court 
passed  the  bill,  in  order  to  try  the  question,  in  respect  there 
were  similar  cases  in  dependence. 

>  In  the  case  of  Hamilton  v.  Raid's  trustees^  15th  January 
I824<,  Sha^  and  Dunlop*s  Cases^  the  Court,  on  a  report  as 
to  the  practice  in  East  Lothian,  held,  liiat  an  outgoing  tenant 
|n  that  county  was  entitled  to  seU  a  turnip  crop  raised  dur* 
ing  the  last  year  of  the  lease,  and  to  allow  the  purchaser  to 
xemove  them,  without  consuming  them  on  the  lands. 

And  the  cases  of  Gordon  of  Cluny  v.  Robertson,  &c.  haT*> 
ing  afterwards  come  separately  before  both  Divisions  of  the 
.Court  I  and  the  inclination  of  the  opinions  of  the  Judged  in 
Scotland  b^ng  against  the  judgm^t  oi  the  House  of  Lords 
jn  the  case  of  the  Dulce  of  Roxburgbe  v.  Robertop,  it  was 
.thought  es^pedient,  on  the  occurrence  of  Gordon's  cases^  that 
iboth  Divisions  of  the  Courts  and  the  permanent  Lords  Oi^ 
4inary,  should  hold  a  conference  and  considtation  upon  the 
p<»nt.  In  these  cases  of  Gordon,  the  clause  was  thus  express^ 
^  '<  The  whole  fodder  to  be  used  up<m  the  groundy  attd 
^^  none  sdd  or  carried  axioayat  any  tmn^  hay  only  excepted  f 
'^*  and'  all  the  dung  to  be  laid  on  the  farm  the  last  year  of 
3*  ibekiBe. .'' — The  taaants  maintained,  that  this  clause  did 
iM>t  pfevent  th^qa  from  carrying  away  or  disposing  of  the 
atra^  of  the  way-going  crop*  The  bmdlord  founded  chi#fly 
ypoti  .tb<f  decision  of  Ihef  House  of  Lords  in  iHe^  case  of  the 
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nant :  but  admitting  that  as  the  rule,  still  therd 
mast  be  a  quantity  of  dung  made  between  the 

*  ■  -  ■  ■!  I  I  it 

DuVeof  Rdxburghev.  Roberton;  and  the  Judges  consulfed, 
having  fully  in  their  view  the  great  importance  of  the  sub^ 
ject  Co  the  landlords  &nd  tenantry  of  Scotland,  were  pleaded 
to  state  in  detail  the  grounds  of  their  opinion,  (w^hich  differed 
from  that  of  the  House  of  Lords  in  the  Duke  of  Roxburgh's 
case,)  and  In  which  (with  the  exception  of  Lord  Cringletie) 
the  Judges  were  unanimous*  The  conclusions  of  this  opi^ 
hion  ai'e  thus  stated—^"  We  therefore,  upon  the  whole, 
com e  to  the  following  Conclusions  :—^ 

'*  I.  That  although  by  the  common  law  and  practice  of 
**  Scotlandi  a  tenant  is  oound  to  consume  the  whole  fodder 
**  of  his  farm  on  the  lands  during  the  lease,  yeit  that  this  ob^ 
-^^  ligation  has  never  been  held  to  apply  to  the  way-^going 
**  crop,  and  th€^refore>  that  he  Is  entitled  jtd  sell  the  fodder 
*•  of  his  last  crop, 

"  IL  That  thef  clause  made  use  of  in  the  articles  of  lease 
**  in  question,  unaccompanied  by  any  corresponding  relative 
*'  obligation  oit  the  part  of  the  landlord  or  incoming  tenant, 
•*'  is  not  more  extensive  in  its  application,  than  what  would 
**  have  been  implied  from  the  nature  of  the  contract, 
t  *<  IIL  That  as  no  means  are  provided  by  the  landlord  in 
**  bis  articles  of  lease^  to  carry  into  executiou  that  for  which 
**  he  contends,  and  as  he  maintains  that  he  is  untier  no  t^dl 
'*^  ohligationjrom  these  articles  tofurnuh  anif  suchf  we  appfe^ 
"  hend  that  he  is  barred  from  putting  any  other  construct 
'<  tion  on  the  clause  than  what  has  ever  been  the  commoa 
*' tihderstanding  of  the  country.  '* 

fc  ly.  xhgi;  in  f^  case,  the  tenunt  is  endtled  to  dkpros^ 
^<  or  carry  o£F  the  straw  of  the  waygoing  4:rop.  T%ie  cdii« 
y'  trary  Supposition  would  extend  the  obli^ti^n  of  ihd 
**  tack  agaifUst  the  tenant  for  near  a  year  aft6f  it  iout  ^x^ 
*<  pired>  after  he  was  removedi'  and  after  he  ceased  to  h'at« 
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spwingof  the  last  crop,  and  the  terms  of  the  tei 
nant's  renaoval,  which  cannot  be  laid  upon  th0 
farm. 

It  often.happqns,  that  the  lease  provides  for 
the  disposal  of  this  di^ig,  and  declares  it  eitbier' 
to  besteelbow,  that  is  the  property  of  the  land- 
lord, in  consequence  of  the  tenant's  having  re- 
ceived at  his  entry  the  dung  left  by  the  outgo- 
ing tenant ;  or  it  is  declared  to  belong  to  the 

^'  right  to  come  on  the  farm,  either  by  himself  or  his  ser- 
**  vanta,  or  his  cattle,  all  of  which  he  must  do,  if  he  is  t6 
*^  use  the^traw  on  the  fiirm ;  for  as  the  straw  is  his  undoubted 
*^  property,  it  is  he,  the  outgoing  tenant,  who  is  entitled  to  the 
"  use  of  it,  and  not  the  incoming  tenant  or  the  landlord,  with- 
**  out  paying"  value  for  It.  *'  In  conformfty  with  this  opinion, 
both  Divisons  of  the  Court,  in  the  respective  cases  before 
them,  decided  in  favour  of  the  tenant's  right  to  carry  off  the 
waygoing  crop;.  See  Gordon  v.  Robertson,  11th  March 
1825.  Shato  and  Dunlop*s '  Cases.  Second  DMsiotu  The, 
case  in  the  First  Division,  which  was  decided  10th 
March  1825,  is  not  reported  of  that  date,  as  it  was  again 
brought  under  the  notice  of  the  Court  on  a  subcH^dinate  point, 
unconnected  with  l|he  general  question.  The  opinion  of  the 
Judges  on  the  consultation,  with  the  dissentient  opinion  of 
Lord  Cringletie,  are  printed  at  full  length  in  the  Appendix, 
This  conflict  between  the  opinion  of  the  Court  of  Session 
and  that  of  the  House  of  Lords  is  to  be  regretted^  more  espe- 
cially as  the  point  is  one  which  it  is  of  much  importance  to 
have  finally  settled.  While  the  present  uncertainty  prevails, 
however,  it  is  the  duty  of  the  parties  entering  into  a  lease, 
to  guard  against  the  occurrence  of  such  questions  in  future^ 
by  a  special  stipulation. 
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landlord^  or  incoming'  tenant,  on  payment  of  a^ 
price.  The  former  stipuliU;ion  was  enforced  m 
a  case  where  the  tenant  "  bound  himself,  ■  dur- 
ing the  currency  of  tli^  lease>  to  consume  on 
the  ground  of  the  lands»  the  whole  straw  and 
V*  fodder  of  every  kind  (except  hay),  and  to  lay 
**  the  whole  dung  thereby  produced  on  this  said 
"  lands/*  This  clause  was  held  to  entitle  the 
landlord  to  the  whole  dung  on  hand»  at  the  ex^ 
piration  of  the  lease.'  It  is  an  objection  to  this 
^stipulation,  that  by  it  all  care  to  collect  and 
preserve  the  dung  is  taken  away  :  it  is  not  the 
interest  of  the  outgoing  tenant  to  be  careful  of 
the  manure,  and  it  is  not  likely  therefore  that 
fie  will  pay  much  attention  to  it ;  and  hence, 
s^  partial  Ipss  of  this  valuable  article  must  be  the 
consequence. 

On  tht  other  hand,  where  the  out-going  tenant 
IS  entitled  toreceive  payment  for  the  dung  on  th^ 
farm,  at  the  expiration  of  the  lease,  there  is  a  risk 
that  he  may  starve  his  fields  in  order  to  increase 
the  quantity  of  dung,  and  so  to  enlarge  his 
claim.  This  is  not  very  probable,  but  still, 
where  it  is  made  matter  of  contract,  there  will, 
in  general^  be  an  attempt  made  to  guard  against 
a:ny  undue  accumulation j  which  may  perhaps 
be  best  accomplished  by  a  stipulation  that  the 

r  •  ♦ 
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.  *  Earl  of  Wemyss  v.  Wright,  16th  June  18pl.    M6r. , 
Appen.  I.  voce  Tack,  No.  7. 
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dung  of  each  ycjar  shall  be  laid  on  the  lands  in 
the  subsequent  year ;  and  as  to  the  dung  of  the' 
last  year,  that  a  price  shall  be  paid  for  it/ 
But  it  is  more  important  to  consider  what 


y  In  the  case  of  Forrester  v.  Wright,  19th  Feb.  1808. 
Fac.  Coll.  Mor.  Appen.  voce  Tack,  No.  16,  the  tenant  was 
bound  by  his  tack  to  consume  the  whole  fodder  on  the  land, 
**  and  to  lay  the  whole  dung  thereon  the  last  year  of  the  tack 
**  at  beer  seed-tiqae." — At  the  last  crop  the  tenant  witliheld 
part  of  the  dung  from  the  lands ;  and  besides  the  dung  so 
unduly  withheld,  he  had  a  considerable  quantity  on  hand  made 
after  the  bear  seed-time.  The  question  occurred  between 
the  incoming  and  outgoing  tenant ;  and  the  Court  found  the 
incoming  tenant  entitled,  without  payment,  to  the  dung  undu- 
ly withheld.— And  with  respect  to  the  dung  made  after  the 
bear  seed-time,  it  was  found  that  the  incoming  tenant  had  a 
preferable  right  to  it  on  payment  of  its  value. 

In  the  case  of  Lyle  v.  Graham,  12th  June  lS2^f  Skato 
and  Dunlop's  CaseSf  the  tenant  was  bound  by  his  lease 
tcfr  consume  the  fodder  on  the  farm,  &c  and  **  to  leave 
**  all  the  dung  that  shall  not  be  consumed  the  last  year  of 
**  his  possession,  carefully  gathered  together,  upon  his  get- 
''  ting  payment  of  the  'winter  dung^  as  the  value  thereof  shall 
*'  be  ascertained  by  two  neutral  men.''  The  lease  was  ter- 
minated by  mutual  consent  at  Martinmas  1822,  and  there 
being  a  quantity  of  dung  left  on  the  lands,  a  ques- 
tion arose  as  to  what  was  to  be  considered  **  tointer  dung** 
The  Sheriff  held,  that  it  included  all  the  dung  made  on  the 
farm  posterior  to  the  crop  preceding  the  tenant's  removal ; 
and  for  the  value  of  that  he  decerned  against  the.lain^lord ; 
who  presented  a  bill  of  advocation  to  the  Court  of  SesaiDii 
which^ihe  Lord  Ordinary  (Gldln)  and  the  Court  refused ; 
ther^'Mfirming  the  SherifPii  judgment. 

Tt>L.  I.  r 
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the  rule  is  where  the  lease  is  silent  on  this  snb* 
ject.  The  rule  at  oAe  time  adopted  by  the 
Court  is  thus  stated  :<-—**  A  tenant  removing 
<*  from  his  farm  at  Michaelmas ,  left  a  quantity 
of  dung  on  the  land,  collected  from  No-- 
vember  of  the  year  preceding ;  for  the  value 
*<  of  which  he  brought  an  action  against  the 
*^  master  and  the  incoming  tenant.  Urged  in  de«* 
''  fence,  that  the  tenant  ought  to  have  laid  that 
<«  dung  on  his  bear  land :  and  that  the  out- 
^*  going  tenant  is  bound  to  labour  the  land  of 
'*  his  farm  in  the  same  manner  the  last  year  as 
"  any  other.  The  Lords  found  the  tenant  only 
**  entitled  to  the  value  of  the  dung,  made  after  the 
•*  bear  seed-time  of  the  last  year*"  *  The  prin*^ 
ciple  of  this  decision  is  good,  but  the  practice, 
as  to  the  mode  of  dunging  having  changed, 
perhaps  the  same  principle,  when  applied  to 
the  new  practice,  may  lead  to  a  different  deci- 
i^ion. 

In  one  case  a  decision  was  pronounced,  which 
seems  to  support  a  different  practice;  yet  it 
evidently  was  a  decision,  in  so  far  as  that  point 
is  concerned,  founded  on  the  application  of  the 
party  entitled  to  call  it  in  question,  and,  in 


*  'FMc  Diet.  Vol.  III.  p.  425.  Unnie  v.  Trotter,  87di 
Jmawry,  1767.  Vttt.  Cell  Mor.  p.  IS86U  Reported  alio 
at  Fhmfe  v.  liTitifhdl,  27fh  Junie  1767,  Ka$nei  Sghct  Dm- 
itpfii,  p.  S89.    Mor,p«15M0L 


KS- 


€€ 


ok  HAiirO  At  TH£  £3U?lRATI01f ,  &0.  ^1^ 

feet  acquiesced  in  by  that  party ;  so  that,  con^ 
sidered  as  a  precedent,  it  can  have  no  weight ; 
tod  the  point,  when  it  occurs,  must  be  viewed 
by  the  Court  as  a  new  dne,  tod  decided  accord*-' 
ing  to  what  shall  appear  to  be  most  consonant 
to  the  principle  of  the  contract,  and  the  inter- 
ests of  agriculture.  In  the  case  referred  to,  thd 
ttoants  were  expressly  bound  hot  to  sell  eithet 
straw  or  dung ;  and  it  was  provided,  "  that  the 
proprietor  should  be  preferred  to  the  purchase 
of  the  .dung  made  on  the  farm^  after  Whit- 
sunday, in  the  last  yeiir  of  the  lease/'  When 
the  tenant  removed,  part:  of  the  dung  <»i  the 
farm  had  been  made  previous  to  Whitsunday,* 
and  for  the  value  of  this  part  of  the  dung,  the 
tenant  certainly  had  no  ckini.  In  temis  of  the 
agreement^  it  belonged  to  the  landldrd^  the  te- 
nant being  (by  the  clause  in  the  lease)  entitled 
to  no  more  than  the  value  of  what  hlid  been 
made  iifter  Whitsunday^  Without  attending 
to  this,  the  landlord  applied  ''  for  a  valuation 
**  of  the  whole  dung  on  the  farm/'  The  Shoriff 
*'  found  the  tenants  entitled  to  the  value  for  one 
*'  erop  oiily  of  what  had  been  made  previous 
"  to  the  Whitsunday."  The  Lord  Ordinary, 
when  the  caase  cilme  before  the  Court  of  Ses-^ 
sion,  made  the  same  distinction;  and  having 
found  the  t^[umt  entitled  to  the  full  value  of 
the  dung  made  after  Whitsunday  1799,  his 
Lordship  **  found  they  were  entitled  only  to 

2y 


340  maKurb  on  hand  at  the  expiration,  &c. 

*'  the  value  for  one  crop^  for  what  was  made 
"  previotis  to  that  time."  These  judgments .  of 
the  Sheriff  and  the  Lord  Ordinary  were .  never 
reclaimed  against,  by  the  landlord ;  so  that  it 
may  be  considered  as  a  point  decided,  qither 
with  the  consent  of  the  landlord^  or,  at  least, 
not  pleaded  in  such  a  manner  as  to  have  brought 
under  the  ilotice  of  the  Court,  the  evident  mis- 
take intd  which  they  had  fallen. »  .  . 
With  regard  to  this  decision,  as  it  was  im- 
|K>&sible  for  the  Court,  consistently  with  the 
clause  in  the  lease,  to  have  awarded  any  value 
for  the  dung  made  prior  to  Whitsunday  1799* 
unless  from  the  terms  of  the  application  of  the 
Sheriff,  it  is  not  to  be  looked  upon  as  a  decision, 
fixing  the  point,  that  dung  made  on  a  farrn^  at 
whatever  period  it  may  have  been  made,  must 
be  paid  for  by  the  landlord  or  incoming  tenant, 
at  the  rate  of  one  crop. 

'  This  rule  of  paying  at  the  rate  of  one  crop, 
'and  including  all  the  dung  at  whatever  time 
made;  seems  to  be  peculiar  to  the. county  of 
Haddington.  One  crop  is  estimated  in  that 
county,  at  Is.  6d.  ^?er.cubic  yard  of  dung ;  how 
far  that  is  more  for  the  interest  of  the  tenant, 
-than  giving  him  the  full  value  of  the  dung, 
made  after  the  last  seed-time,  I  cannot  .say ; 
but,  in  laying  down  the  general  rule,  the.  deci- 

*  Hamitton  v.  Clerks,  1781.  '  Not  reported. 
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sion  in  the  case  of  Fianie,  v*  Trotter 'has  cer- 
tainly never  yet  been  departed  from  by  the  de^ 
cisions  of  the  Court ;  and,  whether  it  ought  to 
be  departed  from,  in  consequence  of  the  change 
in  the  practice  of  farmers,  who  now,  it  is  said, 
do  not  apply  dung  with  the  bear  seed,  is  a  ques- 
tion which  yet  remains  undecided. 

2.  Another  obligation  incumbent  pn  the  te- 
nant is  the  preservation  of  the  houses  on  the 
farm ;  *  for,  it  has  been  founds  "  That,  by  the 
**  nature  of  the  contract  of  location,  tenants  are 
obliged  to  leave  the  houses  in  as  good  a  cour 
dition  as  they  got  them,  and  to  uphold  them 
during  their  stay,  unless  a  contrary  paction 
be  proved."  ^ 


*  Siq)raf  p.  SS8. 

""  This  obligation  however^  extends  only  to  ordinary  re^ 
pairs.  The  tenant  lies  under  no  obligation  to  make  sach 
thorough  repairs  as  may  become  necessary,  when,  through  de- 
cay occasioned  by  lapse  of  time,  or  from  extraordinary  ac- 
cidents, not  imputable  to  the  tenaot^s  negligence,  the  houses 
have  became  ruinous.    Vide  supra  p.  2iS  and  p.  52J . 

'  White  V.  Houston,  20th  December  1707.  Fount.  Mon 
p.  15258. 

The  tenant  lies  under  the  same  obligation  at  common  law, 
with  regard  to  the  fences,  which  he  must  leave  in  the  same 
condition  in  which  he  found  them ;  Dudgeon  o.  Howden,  23d 
November  1813.  Fac.  Coll.  vide  supra,  p.  195,  Jbci  note. 
These,  however,  are  points  which  are  in  general  fixed  by  an 
express  provision  in  the  lease.  *  - 

Where  an  outgoing  tenant  during  the  last  year  of  hi»  lease 


3f  A  negative  obligation  incumbenf;  on  tU^ 
tenant^  as  inconsistent  with  f  h^  nature  of  bis 
possession,  is  tb^t  by  which  he  is  disqualified 
ironi  keeping  an  ale-house  on  his  fann,  The 
Court  held,  tl^at  the  tenant  was  attempting  to 
make  suph  aii  use  of  the  property  let  to  him  a^ 
was  not  warranted  by  his  tack,  aqd  siich  as,  in 
itself|  ought  to  be  discoiiraged,  and  prphibited 
him  from  selling  ale  or  spirituous  liquors  on  any 
part  of  the  lands/ 

has  left  land  fiUlowy  from  which,  if  he  had  chosen,  he  might 
have  taken  a  crqp,  he  ^eems,  iodependently  of  express  str- 
pulatipuy  to  be  entitled  to  the  value  of  the  fallQVf  from  the 
Incoming  tenant;  Ptinrea  v.  Rutherford,  3d  Dec*  1822> 
Sham  and  Dutdop's  C^es. 
•  Miln  V.  Mitchel,  2Sd  February  1787.  Mor.  p.  15254* 
Thepbligiftiona  on  the  tenant,  treated  of  in  the  preceding 
pectiop,  relate  almost  exclusively  to  an  agricultural  leaae;  but 
in  connexion  with  this  subject  it  may  be  pbserved^  that  the  te.- 
I4n|  of  an  urb%n  tenement  is  not  entitled  to  make  alterations 
on  the  subject  of  his  lease,  without  the  landlord's  ei^presa 
ponsei^t  I  more  especially  where  such  alterations  ^re  likely  to 
prove  dangerous  to  the  te^ment;  ^mr  v.  AJV^ilson,  15th 
May  18:22,  Sham'^  Casf^ 

And)  generally  speaking,  the  tenant^  wliether  of  ^  rural  or 
yxb^  t^fmept,  cannot,  without  the  l^dlord's  consent,  mtike 
any  material  change  on  t^e  nature  cu*  use  pf  the  subje^  of 
|he  lea^ ;  e*  g*  by  turiung  the  capabilities  of  the  subject  to 
pther  uses  than  thosfi  for  which  it  was  let,  pr  than  were  in 
poiitemplatipn  of  th^  partij^.  pr  either  of  Ihem  at  euterinjr 
^^to  the  contract.  Thus  the  tenant  of  a  corn-mil)  cannot^ 
f  ^l^^l  ?onsent  of  th^  landlord,  mi^l^e  uee  pf  the  wa^tf  r  for  a 
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TH£  RIGHTS  R£TAIN£D  BT  THE  LANDLORD. 

In  treating  of  the  rights  retained  by  the 
landlord,  it  must  be  recollected,  that  the  ri^t 
of  property  remains  with  him ;  and  that  it  h 
the  right  of  possession  of  the  surface  only  that 
is  given  to  the  tenant.  It  is  a  possession,  too, 
for  the  particular  purpose  of  raising  annual 
crops,'  From  this  several  consequences  fol- 
low, which  have  an  important  effect  upon  the 
interests  of  the  parties. 

1.  From  the  right  of  property  inherent  in  the 
landlord,  the  mines  and  minerals  in  the  lands 
not  only  remain  his  ;  but,  in  order  that  his  right 
may  neither  be  lost  to  himself  nor  to  the  public, 

iiSsr&it  descriptiim  of  iiiachiiicry«  and  lJi«rd>y  cmrent  tb* 
iiibjepjt  of  t^e  leas^,  or  any  p^rt  pf  it,  )to  a  purple  iwcoii* 
fleeted  with  that  for  which  the  rent  was  stipiilated ;  neither 
would  ^e  tenant  be  permitted,  without  the  landlord's  con« 
sent,  express  or  implied,  to  conyert  a  corn  mill  into  a  paper 
mill,  or  an  oil  mill,  or  vice  versa.  See  Ford  v.  Hillocks,  fiOdi 
May  1608.  Fac.  <SolL  Mor.  Appen.  Toce  Tack>  No.  i7« 
lag^is  VI  Balfour,  32d  July  1778,  n^for^d  in  N^e  to  tk^ 
Ctflws  of  Ford  V.  Hillocks,  fmd,You9gy  Ross,  and  Ofherf  t^ 
Ramsay,  Ilth  March  1824,  Shato  and  Dunlop's  Cases.  J/k 
the  latter  case,  the  landlord  was  held  to  be  bai'red  .by 
acqoiesceace,  from  objecting  to  the  change.  See  also  Her« 
riot  V.  Faulds,  3ist  January  180<l.  Mor.  p.  15255,  and 
Skene  v.  Maberly,  2d  March  1S22,  Skstt»U  Cases. 
f  Ersk.  B.  II.  tit*  6.  f  92. 
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even  during  the  currency  of  the  lease,  he  is  at 
all  times  allowed  to  seek  for,  and  work  those  mi- 
nerals. This  is  a  right  enjoyed  by  the  landlord 
independently  of  any  stipulation. 

The  right  to  the  metals,  and  more  valuable 
minerals^  cannot  be  disputed,  but  questions 
may  be  raised,  where  the  mineral  approaches 
nearer  to  the  common  soil.    Does  shell  marl, 
for  example,  which  is   discovered  in  a  farm 
while  under  lease,  belong  to  the  landlord,  in 
virtue  of  his  reserved  rights,  or,  is  it  part  of 
the  soil,  over  which  the  tenant  has  a  power  of 
disposal  ?  In  one  case,  the  landlord,  on  the  dis- 
covery of  the  marl,  wrought  and  disposed  of  it, 
until  he  was  interrupted  by  the  tenant,  who 
maintained,  that  he  had  a  right  to  use  the  marl, 
as  a  manure  for  the  farm-— That  it  was  in  the 
power  of  the  tenant  to  mix  the  soils  of  which 
his  farm  consisted,  in  the  manner  which  might 
insure  him  the  best  crops*— That  he  might  use 
a  sandy  soil  to  improve  clay,  or  mix  clay  with 
lighter  soil ;  and,  from  the  same  principle^  he 
was  entitled  to  use  the  marl   for  meliorating 
the  other  parts  of  the  farm.— The  landlord  con- 
ceded to  the  tenant  the  right  of  mingling  the 
soils  in  any  manner  he  chose ;  but  he  made  a 
distinction  between  shell  marl  and  common 
soil,  and  contended  that  a  bed  of  shell  marl, 
was  a  substance  as  .  distinct  from  common  soil, 
^s  coal  or  limestone  ;  and  therefore*  that  it 
formed  no  part  of  what  had  been  let  to  the 
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tenant.  **  Observed  on  the  Bench :  Clay  marl 
and  shell  marl  are  of  a  different  nature  ;  the 
latter  is  as  much  a  separate  substance  &6m 
the  soil,  as  a  quarry  of  limestcme ;  and  the 
tenant  has  no  right,  in  virtue  of  his  lease,  to 
**  take  and  use  it,  without  a  special  power  for 
that  purpose.  Whether  he  may  take  clay 
marl,  or  any  part  of  the  soil,  and  put  it  upon 
another  without  the  landlord's  consent,  it  is 
not  necessary  to  determine  in  the  present 
"  question, "  The  Court  "  Found,  that  the 
**  property  of  the  marl  belongs  to  the  Itodlord, 
**  and  that  the  tenant  has  no  right  or  title  to 
"  work,  use,  or  dispose  of  the  marl.  " ' 

There  is  an  inferior  description  of  fossil, 
which  gave  rise  to  a  question  of  the  same  kind. 
A  tenant  having  empowered  a  pipe-maker  to 
use  the  pipe-clay  on  his  farm,  and  that  grant 
coming  in  competition  with  a  right  of  the  samfe 
kiiid  derived  from  the  landlord,  the  Court  found, 
that  the  person,  holding  the  landlord's  license, 
had  an  exclusive  right  to  the  clay ;  that  the  te- 
nant had,  by  his  tack,  no  right  to  it,  and  could 
give  no  license  to  any  person  to  use  it.  ^ 

It  is  thus  sufficiently  settled,  that  the  metals 
and  minerals  under  the  surface,  are,  by  an  im- 

'  Betbune  v.  Jervice,  iOth  February  1778.  Fac.  Cpli. 
Mor.  15267: 

^  Colquhoun  v.  Watson,  15th  February  1$68.  Stair.  Mor. 
p.  15253.     Stair,  B.  II.  tit.  9.  §  3K 
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plied  reservation,  the  property  of  the  landlord ; 
and  the  next  question  is,  whether  the  landlord 
may  seek  fo^.,  and  work  these,  during  the  cur- 
rency of  a  lease,  without  having  reserved  to 
himself  a  power  of  doing  so. 

In  opposition  to  the  exercise  of  this  power, 
which  must  materially  aiiect  the  operations  of 
the  tenant,  it  may  he  urged,  that  the  landlord » 
by  giving  out  the  surface  to  be  cultivated  and 
po^essed  by  the  tenant  for  a  time  specified^ 
without  any  leservatioh,  }ias  deprived  himself 
Qf  the  power  of  working  mines,  during  the  cur- 
rency of  the  lease ;  that  to  decide  othei^wise, 
would  be  to  enable  the  landlord  to  reclaim  the 
possession  of  the  surface,  the  use  and  enjoy- 
iixent  of  which  he  had  guaranteed  to  the  te^ 
nant;  that  this  plea  liad  no  tendency  to  de- 
prive the  landlord  of  his  right  of  property  in  the 
metals  and  minerals,  but  merely  to  interrupt  or 
suspend  his  use  of  them  ;  a  consequence  which 
was  the  necessary  resiUt  of  the  contract  he  had 
entered  into  with  the  tenant.  This  argument 
was  very  forcibly  urged  in  the  cases  of  Bethuue 
and  Jervice,  and  of  Colquhoun. '  The  landlord^ 
it  was  said,  was  not  at  liberty,  during  the  cur- 
rency of  the  lease,  to  break  the  surface  :  but  it 
is  an  argument  which  has  constantly  been  di&n 
regarded ;  and  the  right  of  property '  in  the 


*  Supr<i^  p.  S45.. 
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laudlord  has  beea  held  to  carry  with  it .  the 
right  of  searching  for,  and  working  the  mine^ 
ral$,  although  the  lease  contains. j;io  reserva-r 
tion  to  that  effect. '  ♦ 

Thus  the  landlord,  without  the  necessity  of 
expressing  it  in  the  lease,  retains  a  right  to  the 
minerals,  which  entitles  him  to  break  ground 
in  search  of  them,  to  work  them  when  found« 
and  to  make  roads  through  the  farnii  by  which 
they  may  be  carried  off.  But  it  must  ^Iway^ 
be  understood,  and  it  was  found  in  Smith's  case,' 
that  when  the  landlord  exercises  those  powers,  he 
must  pay  to  the  tenant  the  surface  damage 
which  his  operations  may  occasion,  * 

*  Smith  V.  M'Gill,  2lst  June  1768.  Fac,  Coll.  Mor. 
15266.  ^*  Found,  that  the  heritor  has  right  to  search,  and 
"  put  down  sinks  for  coal,  in  lands  set  in  tack,  upon  satis- 
^'fying  the  tenant  for  the  damage  which  may  be  thereby 
**  incurred.  The  tenant  admitted»  that  the  right  to  the  mi- 
*^  nerals  remained  in  the  heritor ;  but  contended  that  he  waa 
**  not  entitled  to  break  up  the  ground  during  the  currency 
**  of  the  lease,  in  respect  there  was  no  stipulation  for  that 
"  purpose. " 

'  This  work  contemplates  chiefly  the  relation  of  landlord 
and  tenant  in  rural  subjects ;  but  it  has  been  deemed  pro- 
p6r,  fit  the  same  time,  occasionally  to  refer  to  the  rules  ap- 
plicable to  urban  tenements. — It  may  therefore  be  here  re- 
marked, that,  independently  of  special  stipulation,  the  land- 
lord of  an  urban  tenement  is  not  entitled  to  interrupt  his  ^- 
nant  in  the  free  use  of  the  subject  let,  m  order  to  enable  him 
(the  landlord)  to  execi^te  repairs  on  his  own  prepiises.  Thi« 
was  SQ  held  in  a  (;as^  wher^  the  landlqrd  of  a'bouseii[\ 
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2.  Independently  of  special  stipulation,  the 
right  vested  in  the  tenant  by  legal  implication 
from  the  nature  of  the  contract  of  lease,  is  that 
of  possessing  the  surface  for  the  purpose  ,of 
raising  annual  crops;  and  hence,  where  the 
contrary  is  not  expressly  stipulated,  the  planta- 
tions and  growing  timber  on  the  lands  remain 
the  property  of  the  landlord.  *^*  The  ri^t  of 
*f  the  tenant  (according  to  Erskine)  is  liniit^f 
*'  ed  to  those  yearly  fruits,  which  either  na- 
•^  turally,  or  by  the  lessee's  industry,  spring  up 
^^  from  the  surface ;  he  is  therefore  not  en- 
^  titled  to  any  of  the  woods  or  growing  tim- 
**  ber. "  "  This  was  decided  long  ago.  A  te- 
nant who  held  a  lease  for  five  times  nineteen 
years,  in  which  the  lands  were  let  to  him,  with 
V  wooid3,  glens,  pastprage, "  &c.  was  found  not 
to  be  entitled  to  sell  or  dispose  of  the  wood, 
but  only  to  use  it  for  the  purpose  of  repairing 
the  houses  on  the  farm,  or  for  building  new 
ones.  ■ 

prince's  Street,  Edinburs^i  jiiad  interrupted  the  access  of 
his  tenant's  house  by  scattoldin^.  erected  in  order  to  get 
certain  alterations  executed  on  the  higher  floor  of  the  land- 
lord's  property ;  Brown  v.  Robertsoiii  31st  May  1822.  Shato's 

"  Ersk.  Inst.  B.  II.  tit.  vi.  §  22. 

*  Touch  V.  Ferguson,  16th  June,  1664.  Gilmour,  No. 
|03.    Mor.  p.  15252. 

It  has  been  found  that  a  tenant  is  not  entitled  to  cut  and 
sell  saugh  or  willow  trees,  whether  planted  by  himself  or 
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This  rule  is  farther  supported  by  the  Act 
lj59B,  c.  16, "  by  which  the  tenant  is  bound, 
under  a  penalty^  to  protect  the  planting  on  his 
farm^  and  t6  be  answerable  for  the  acts  of  his 
family  and  servants^ 

The  expression  used  in  the  Act^  is  '*  growing 
!*  wood  and  planting  ;*' SLud  it  has  been  doubt- 
ed whether  this  includes  what  is  called  natural 
wood,  growing  from  the  roots  of  trees  which 


-u> 


not^  when  they  are  of  a  large  size  and  contain  measurable 
timber.  In  arguing  this  case,  it  seems  to  have  been  admit- 
ted, that  young  willow  trees,  such  as  are  used  for  making 
hdops,  basketd,  &C.  may  fairly  be  considered  as  a  crop, 
which  the  tenant  is  efititled  to  cut  and  sell.  Bogue  v.  Wright, 
2l8t  Nov.  1806.  Mor.  App.  voce  PhnHng  and  Indosing^ 
No.  2. 

**  Act^r  preserving  Planting. 
Our  Sovereign  Lord  with  the  advice  and  consent  of  the 
Estates  of  Parliament,  Ratifies  and  Approves  all  former 
laws  and  Acts  of  Parliament,  made  for  planting  and  enclos** 
ing  of  ground;  andfor  making  the  samen  more  effectual,  Sta- 
tutes and  Ordains,  that  all  tenantsand  cottars  shall  preserve 
and  secure  all  growing  wood  and  planting  that  is  upon  the 
ground  they  possess,  that  none  of  it  shall  be  cut,  broke,  or 
pulled  up  by  the  roots,  or  the  bark  peeled  off  any  tree;  and 
that  under  the  pain,  to  be  exacted  by  their  masters  allenar- 
]y,  of  ten  pounds  Scots  for  each  tree  within  ten  years  old, 
and  twenty  pound  Scots  for  each  tree  that  is  above  the  said 
age  of  ten  years,  unleds  the  samen  be  done  by  warrant  and 
order  of  the  said  master  and  heritor  pf  the  ground ;  and  or- 
dains the  tenant  to  be  liable  for  his  wife,  children,  and  ser^ 
vanta,  or  any  others  within  his  family,  that  shall  contravene 
this  present  Act. 
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have  been  cut  down.  In  a  case  where  therd 
was  a  number  of  natural  growing  trees,  which 
had  been  cut  during  the  poasession  of  a  tenant, 
it  was  questioned  whether  they  fell  under  the 
statute.  It  was  proved  that  the  glen  in  which 
the  trees  grew  was  in  use  to  be  pastured  by 
cattle  and  sheep,  and  that  the  trees  had  not, 
at  any  former  time,  been  preserved  for  dale ; 
nor  were  they  of  such  value  as  to  be  worth 
preserving.  The  Court,  infliienced  probably 
by  the  small  value  of  the  trees,  found,  that 
such  trees  were  not  the  "  grctwing  "wood^^  which^ 
by  the  Act,  the  tenant  is  bound  to  preserve ; 
and  therefore  assoilzied  the  tenant  from  the 
penalties  of  the  Act. ' 

Eut  it  must  not  be  inferred  from  this  deci- 
sion, that  natural  wood  is  not  protected  by 
the  statute.  The  contrary  has  been  decided, 
tn  a  case  where  some  oak  trees  had  been  cut 
down  by  the  tenant,  and  the  landlord  brought 
an  action  for  the  penalties  under  the  Act ;  the' 
Sheriff^  **  in  respect  it  appears  that  the  trees 
**  libelled  were  not  planted  trees,  but  grew  in 
•*  a  nat;iral  wood  from  stools  or  roots  of  trees 
*^  that  had  been  formerly  cut,  ordains  thef 
''  pursuer  to  instruct  the  value  of  the  trees  li* 
''  belled,  at  the  time  of  their  being  cut  by  the 


*  Fergusson  of  Auchbblain  a.  M^Nidder,  24th  July  1734. 
tNct.  vol.  ii^  p.  87.    Mor.  p.  10479  and  p.  13986. 
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**  defender ;  and  what  value  they  might  have 
"  risen  to,  had  they  heen  allowed  to  grow  to 
"  maturity. "  A  bill  of  advocation  of  thU 
judgment  was  refused  by  the  Lord  Ordinary 
on  the  bills.  But  the  point  having  been  brought 
before  the  Court  by  petition,  the  Judges  seem* 
ed  to  consider  the  above-mentioned  Act  of  Par-^ 
liament  as  not  exclusively  applicable  to  planted 
trees,  but  as  relating  likewise  to  natural  wood  j 
and  accordingly  they  passed  the  bill  of  advo* 
cation.  '^ 

It  has  also  been  found,  that  fruit  trees  in 
orchards  fall  under  the  Act. ' 
.  The  object  of  the  Act,  therefore,  (as  ex- 
plained by  decisions)  is  to  protect  both  plant- 
ed and  natural  wood  as  well  as  orchards  ;  but 
there  is  a  question  which  still  remains,  in  re- 
gard to  the  person  committing  the  offence^ 
The  Act,  it  will  be  observed,  provides  in  ge- 
neral, that  the  tenant  or  cottar  shall  be  liable 
in  certain  penalties  for  each  tree  cut  on  the 
ground  which  is  in  his  possession ;  and  in  the 
close  of  the  Act,  there  is  a  provision,  that  the 
tenant  shall  be  answerable  for  his  family  and 
servants.    Now,  if  he  were  responsible  for  the 


<  Buchanan  v.  Malcdm,  3d  March  1784.  Mor.  p.  1049?« 
'  Bobert8<Hi  o.  Robertson,  2l8t  July  1744.    Kilkernm^ 

p.  403.    Mor.  p«  1(H84«     Elchies*  Notes,  p.  S31|  voeef 

Planting  and  Enclosings  No.  4. 
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destruction  of  the  trees,  whoever  was  the  of- 
fender, this  last  provision  seems  unnecessary ; 
and  accordingly  it  has  heen  questioned,  whe- 
ther it  he  not  necessary  to  prove  the  offence 
against  the  tenant,  in  order  to  render  him  lia-> 
hie. 

When  this  question  occurred,  it  was  held  to 
be  the  meaning  of  the  Act,  that  growing  tim- 
ber, cut  or  destroyed  on  a  tenant's  fdrm,  is  to 
be  regarded  as  cut  and  destroyed  by  the  te- 
nant, unless  he  can  prove  that  it  was  done  by 
a  third  party.  *  In  Kilkerran's  report  of  the 
case  of  Robertson,  *  there  is  the  following  pas- 
sage; ^*  and  whereas,  a  doubt  was  stirred  upon 
the  import  of  the  Act  of  Parliament  1698, 
whether  the  tenant  was  liable,  thou^  it  be 
not  proved  that  he  or  any  of  his  family  did 
the  damage,  upon  this  ground,  that  although 
the  first  part  of  the  Act  of  Parliament  be 
*•  genera^  subjecting  the  tenant,  whoever  may 
have  done  the  damage ;  yet,  in  the  latter 
part  of  the  Act,  the  tenant  is  declared  liable 
'Vfor  his. wife,  bairns,  and  servants,  but  cut 
bono  if  he  was  liable,  whoever  did  the  da- 
mage ?  The  answer  was,  that,  without  doubt, 
'*  the  tenant  is  by  the  Act  liable,  whoever  do 
*'  the  damage ;  and  the  reason  of  the  clause 

-  —    ■■  • — ^-.— 1 — ^  — 

' '  FergufisoD  of  AuchinblaiD.   '  Supra,  p.  350. 
•  Supra,  p.  351. 
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**  sitbjecting  him  for  servants,  &c.  was  to  ob- 
**  viate  a  pretence  that  might  have  been  made 
"  by  the  tenant,  that  he  was  free  when  the 
"  real  delinquent  was  discovered; " 

From  those,  authorities  we  should  be  led  to 
conclude,  that  by  whomsoever  the  trees  may 
have  been  destroyed^  the  tenant  is  liable  for 
those  destroyed  on  the  land  in  his  possession. 
But  in  a  case  where  the  question  was,  whether 
it  could  he  proved  by  reference  to  the  tenant's 
oath,  tteit  ten  trees  above  ten  years  old^  which 
had  been^cut  on  his  farm,  had  been  cut  by  his 
order^it  was  found  irrelevant  to  refer  thajt  point 
to  his  oath  j  on  the  ground,  that  where  the  con- 
clusion is  for  pei^alties,  the  verity  of  the  libel 
cannot  be  referred  to  the  defender's  oath< "  If^ 
however,  the  statute  is  to  receive  effect  in  the 
sense  given  to  it  in  the  case  reported  by  Kil- 
kerran,  such  a  reference  seems  incompetent  on 
another  ground.  For  according  to  that  decision^ 
it  would. hilvd  been  sufficient  for  the  landlord  to 
have  said,  these  trees  were  cut  on  the  farm  during 
the  tenant's  possession ;  by  the  Act,  he  is  liable, 
whoever  cut  them,  and  therefore  the  landlord 
has  no  occasion  to  bring  any  proof  on  the  point* 
It  is  said,  indeed,  in  a  note  to  Stirling  v.  Chris- 
tie, that  "  it  was  debated,   but  not  decided, 
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'  Stirling  v.  Christie,  4th  December  1762.     Mor.  p. 
9403. 
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*'  whether  the  tenant  is  liable  for  wood  cut  on 
his  farm,  unless  he  shall  prove  that  the  wood 
was  cut  bj  a  third  party. "  But  there  is  a 
further  illustration  of  this  point,  in  a  case, 
where  the  Court  found,  '^  That,  during  the  time 
'*  libelled,  at  least  twenty  trees  of  different 
**  kinds,  and  upwards  of  ten  years  old,  were  cut 
'*  in  the  pursuer's  wood ;  that  the  stools  of  seve<*> 
"  ral  of  said  cut  trees  were  covered  with  clay 
*'  and  fog,  to  prevent  discovery ;  that  the  de« 
"  fender  gave  orders  for  cutting  and  covering 
^^  many  of  the  stools  of  said  cut  trees :  Finds,  that 
**  any  allowance  the  defender  appears  to  have 
*'  had  from  the  pursuer,  for  cutting  some  tim«- 
"  ber  for  the  use  of  the  farm,  is  not  a  sufficient 
*'  defence  for  cutting  so  many  trees,  in  a  clan- 
*'  destine  manner,  and  ordering  the  stools  to 
^*  be  covered ;  and  therefore,  finds  the  defend-^ 
**  er  liable  in  201.  Scots,  for  each  of  twenty 
*'  trees,  upwards  of  ten  years  old,  cut  in  the 
**  pursuer's  wood,  and  decerns, ''  &c.  *  The 
following  observation  was  made  from  the 
Bench,  **  That  the  case  of  Stirling  v.  Christie 
**  was  directly  in  point,  as  to  the  construction  of 
*'  the  statute  1698,  but  that  this  case  was  errone- 
^*  ously  collected,  in  so  far  as  it  states  it  to 
"  have  been  an  adjudged  point  in  that  case, 

**  that  the  facts  were  not  relevant  to  be  proved 

t 
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*  Logan  v.  Howatson,  21  st  July  1775.    Mor.  p.  10492. 
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'*  b}r  fhe  oath  of  the  tenants  whereas  the  Court 
^^  had  given  no  opinion  upon  the  general  point; 
*♦  as  to  the  relevancy  of  the  proof,  by  the 
^  party's  oath,  in  such  a  case ;  as  not  being 
^'  necessary  in  that  cause  then  at  issue :  But^ 
**  that  the  point  itself^  viz.  that  it  was  relevant 
"  to  prove,  by  oath  of  party,  in  actions  for 
**  pecuniary  penalties,  had  b|»en  decided  in  a^ 
•'  nother  case ;  Justices  of  Peace  of  Ayr  a^ 
*^  gainst  the  Town  of  Irvine,   24th  January 

"1712.''^ 

On  this  pointy  therefore,  the  conclusion  seemj^ 
to  be,  that  it  was  the  meaning  of  this  statute  to 
impose  certain  prices  for  the  trees  cut  or  de- 
stroyed by  the  tenant  or  his  servants,  &c.  which 
might  operate  as  penalties  on  the  transgressors, 
and  which  might  be  imposed  with  justice,  since 
those  against  whom  the  penalties  were  directed 
bad  such  opportunities  of  committing  the  oE^ 
fence,  while  they  were  bound  to  have  protect- 
ed, rather  than  to  have  destroyed  the  property 
in  their  possession.  That  by  making  the  te- 
nant liable  for  his  family  and  servants,  all  quies- 
tions,  as  to  the  solvency  and  responsibility  of 
the  oflender,  were  taken  away.  In  this  vie\y  of 
the  statute,  a  considerable  advantage  would  be 
given  to  the  landlord,  witbput  wy  grep^J:  injus- 
tice to  the  t<^nitQt ;  whereas,  by  imposing  on 
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the  tenant  an  obligation  to  pay  the  statutory 
prices,  for  such  trees  as  might  be  cut  or  de-^ 
stroyed  on  his  farm,  (whoever  might  be  the 
offender)  would  not  only  be  extremely  unjust, 
buf  cpntrajy  to  the  terms  of  the  statute.  If 
this  be  the  meaning  of  ^he  Act,  then,  the  te- 
nant is  not  indiscriminately  liable  for  every  tree, 
but  for  such  only  as  can  be  proved  to  Imve 
been  cut  by  him,  or  some  one  of  his,  family  :  * 
the  question  follows,  whether,  if  there  be  no 
other  proof,  the  matter  can  be  referred  to  the 
tenant's  oath ;  and  to  this  point  the  reasoning 
in  the  case  of  Logan,  in  1775,  is  applicable/ 

In  treating  of  the  rights  of  the  parties  to  the 
contract  of  l^iase,  these  observations  may  seem 
to  be  misplaced ;  and  yet  the  connexion  is  ia 
some  degree  created  by  the  Legislature  itself^ 
since  it  is  in  the  character  of  tenant  that  the 
penalties  of  this  Act  are  made  to  affect  him*  * 

On  nearly  the  same  ground  on  which  the 
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*  Supra,  p.  S64f. 

*'  It  has  been. found  that  the  penalties  awiurd(efl  agsah^ 
Uinants  by  the  Act  1698^  c*  16^  are  subject  to  modifieatioft 
by  the  Court  of  Session.  Some  of  the  Judgies  were  doubt- 
ful how  far  they  ^had  power  to  modify  penalties  expressly 
Awarded  by  Act  of  Parliament ;  but  the  majorityy  on  the 
ground  that  they  could  not  otherwise  do  justice,  consider- 
>cd  themselTesentitUd  to  interfile;  Goopei^  v.-  Campbelh 
Idth  Jan.  1805.  Fac«  Cdl.  Mor*  App-  voce  Planting  and 
Bndosingf  No.  1. 
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tenant  is  deprived  of  the  growing  timber,  „he 
has  been  held  not  entitled  to  cut. for  kelp^  the 
sea-ware  growing  on  the  shores  of  the  farm. 
The  tenant's  claim  to  the  se^-ware  was  rested 
on  the  fact  of  its  being  part  of  the  produdte  of 
the  farm»  useful  as  manure,  ;and  ako  in  the 
feeding  of  cattle.  .Qn  the  assumption  that  thi? 
sea*ware  was  a  product  of  the  farm,  the  tenant 
under  an  ordinarj^;  lease,  also  clayne^  the  pri; 
viiege  of  manufaoturing  it  into  k^lp*  Bii^t  at 
best  the  tenant  can  elam  np  mor^  than  the 
yearly  produce;  whereas  the  sea- ware^ before 
it  can  be  cut  and  man^ifaQtur^d  into  jkelp,  .mi}st 
be  of  several  years'  growth,  B<ss^i4es,  HS  this 
article  is  capable  of  being  app^ed  tQ  a  very 
profitable  use,  wholly  unconnected  with  the 
feeding  of  cattle,  or  the  manuring  of  laiid^ 
it  will  not  be  held,  by  implication,  to  haye  been 
comprehended  under  an  ordinary  agricultural 
lease.  Neither  will  it  be  included  under  any 
general  expression  in  the  lea$e,  as,  for  exaniplg, 
that  of  "  part  and  pertinent  "  v 
.  3.  It  follows,  as  ^  noQi^sary  coQsequei^ce  of 
4;he  right  qf  property  remaining  in  the  landloktl, 
that  any  loss,  total  or  partial,  which  happens  to 
the  subject,  during  the  currency  of  the  lease, 
falls  upon  the  landlord ;  and,  of  course,  that 


b 


CimipbeU  v,  Campbell,  2d  June,  1795*     Die.  CoIL 
M<^.  p.  9^46.  . '      ' 
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will  fall  upon  him,  the  direct  inference  from  it 
is,  that  where  there  has  been  no  negligence,  the 
loss  will  fall  on  the  proprietor  alone.*  '• 

In  the  same  way,  it  is  laid  down  by  Stair,* 
that  where  land  let  in  lease  is  inundated  or 
sanded,  so  as  to  hay^  no  fruit,  it  is  the  com- 
mon opinion  of  all  that  no  rent  is  due.  Btit 
this  is  a  point  which  it  will  be  requisite  to 
consider  uqder  the  head  of  the  tehanfs  rights,^ 
when  \ye  come  tp  inquire  into  his  title  to  the 
iruits. 

4.  There  remaihs  to  be  consideised  a  very 
important  right  vested  by  law  in  the  landlord, 
viz.  the  right  of  hypothec,  which  confers  on 
him  a  real  lien  oyer  the  crop,  stocking,  find 
furniture  of  the  tenant,  in  security  of  his  yent/ 


■'■T 


Item,  gif  fjre  happe^is  in  husbi^iid  tqwoes  of  b|uropie»,  we 
leave  them  to  be  piinished  by  their  Lordis,  in  like  manner. 
as  bailies  and  govoumors  does  in  burghs. 

^  See  also  the  case  of  Macleilan  v,  Kerr  and  Irvine,  5th  July 
1807.  Mor.  p.  101S4f»  where  the  lessee  of  a  malt  kiln 
which  had  been  biimed  through  his  negligence,  was  fouiAl 
liable  in  damages  to  the  landlord.  As  to  the  obligi^ion  to 
rebuild.     Vide. Supra,  p.  240. 

•  Stains  Inst.  Bi  I.  tit.  xv.  $  2. 

f  The  right  of  hypothec  is  competent  not  only  to  the 
landlord  himself^  but  to  any  one  to  whom  he  may  assign  the 
rents;  the  assignation  to  the  rents  being  in  the  judgment  of  the 
law  a  conveyance  of  every  legal  right  by  which  the  payment 
of  those  rents  is  secured ;  Wedderburn  v.  Manni  23d  July 
|70J»   Mor.  p.  10399.    An  adjudger,  however,  has  no  right 
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►  -  ,  •  .  .  . 

The  landlord's  right  of  hypothec,  as  establish! 
ed  in  the  law  of  Scotland,  has  been  derived 
from  the  Civil  law.  This  right  does  not  appear 
to  have  owed  its  origin  as  a  Roman  law  hypo- 
thec, so  much  to  any  notion  of  ^  right  of  pro- 
perty in  the  fruits,  remaining  in  the  landlord  as 
owner  of  the  soil,  as  to  considerations  of  equity 
and  expediency,  amongst  a  people  who  were  far  . 
miliar  with  such  liens.  It  was  introduced  by 
an  edict  of  the  Praetor,  and  gave  to  the  land- 
lord a  real  security  over  the  crop  for  the  rent 
of  the  land.  The  right,  when  confined  to  the 
crop,  required  no  stipulation ;  but  it  was  cus- 
tomary, in  some  cases,  to  extend  it  to  the 
stocking  on  the  farm,  and  then  an  express  sti- 
pulation became  necessary.  This  hypothec, 
once  constituted,  was  of  the  nature  of  a  rea^ 
right,  and  followed  the  effects  over  which  it  ex- 
tended into  whose  hands  soever  they  went. 

Our  law  of  hypothec  has  been  deduced,  by  theo- 
rists, from  the  landlord'sinherentrightof  proper- 
ty in  the  produce  of  the  land,  which,  according  to 
this  hypothesis,  continues  in  him  until  the  crop 
be  separated  from  the  ground.  But  this  ex- 
tension of  the  right  of  property  does  not  explain 


to  the  hypothec  unless  he  is  infeft  and  has  used  diligence  to 
attain  possession  under  the  adjudication ;  Earl  of  Panmuir  v. 

I  •Cplli^on,  29th  July  1675.    Mor.  p.  U088.    See  also  Ersk. 

j  B.  II.  tit.  vi.  J  56, 


d6S  THE  liAHDJLORD's  HTP07HEC. 

all  the  peculiarities  of  the  right'  of  hypothec. 
Its  true  origin,  with  some  trifling  modifications 
introduced  from  the  differences  of  climate  and 
of  manners,  rather  appears  to  be  in  the  Roman 
law  hypothec  over  the  crop.  The  right  which» 
in  the  fertile  soil  and  more  favoured  climate  of 
Italy,  affected  the  crop  only,  has  been  with  us 
necessarily  extended  over  both  the  crop  and  the 
stocking;  but  the  interest  of  commerce  has 
made  an  exception  of  sales  in  public  markets, 
or  through  tibie  hands  of  third  parties,' 

The  right  of  hypothec  gives  a  security  to  the 
landlord  over  the  crop  of  each  year  for  the  rent 
of  that  year  of  which  it  is  the  produce,  and 
over  the  cattle  and  stocking  on  the  farm  for  the 
current  year's  rent ;  which  last  right  endures 
for  three  months  after  the  last  conventional 
term  of  payment.  But  it  may  be  necessary  to 
consider  particularly  the  effect  of  the  right  of 
hypothec  as  it  affects  the  crop  and  the  stock- 
ing; and  also  to  inquire  how  far  it  has  been 
extended  to  the  furniture  of  an  agricultural 
tenant. 

The  crop  on  /fc  Jhrm ^The  rule  with  regard 

to  the  crop  is,  that  the  crop  of  each  year  re- 
mains hypothecated  for  the  rent  of  that  year, 
and  for  no  other.  This  rule  was  fixed  by  acase,in 
which  the  Court  found,  that  the  crop  remained 

<  See  on  thi$  subject  Kaimes*  ElucidaHons,  Art.  10.  and 
iatu  Tracts  ,No.  4. 
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sabject  to  the  landlord's  claim  for  that  year's 
rent,  for  which  he  ought  to  be  preferred  to  all 
creditors,  although  he  has  used  no  diligence 
against  the  tenant  for  his  rent ;  and  in  that  case^ 
teven  years  had  elapsed  since  the  crop  in  dis- 
pute, during  which  period  the  landlord  had 
done  nothing  towards  the  recovery  of  the  rent,* 
In  a  question  between  the  same  parties,  the 
Court  gave  effect  to  the  landlord's  hypothec, 
^  seeing  whatever  was  growing  on  the  ground 
^*  that  year,  whereof  the  r^at  was  sought,  was^ 
•*  hypothecate  for  that  year's  rent  to  the  mas- 
"  ter,  primo  locoJ**  * 

The  next  question  is,  whether  the  crop  can 
be  hypothecated  for  the  rent  of  any  other  year 
than  that  in  which  it  grows.  This  question 
may  occur  in  different  shapes.  It  may  be  ques- 
tioned, for  example,  whether  the  crop  1801  can 
be  hypothecated  for  the  rent  of  the  preceding 
crop  1 800 ;  or  whether  it  can  be  hypothecated 
for  the  rent  of  1802. 

Questions  of  this  kind  are  sometimes  per- 
plexed when  the  terms  of  payment  of  the  rent 
are  anticipated  or  proponed  by  the  lease.  But 
it  has  been  long  settled,  that  the  crop  of  one 
year  cannot  be  hypothecated  for  the  rent  of  a 
preceding  year.* 


,•— T" 


^  Hay  V.  Keith,  25th  July  1623.     Mor.  p.  6188. 
«  Hay  V.  Keith,  3d  February  1624.     Mor.  p.  6189. 
Crawford  v.  Sir  John  Stewart,  21st  January  1737.  Clerk 
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There  is  another  case  reported  by  Kilkerran, 
in  which  the  crop  was  held  to  be  hypothecated 

Hume,  No.  49  ;  in  Kilkerran,  voce  Hypothec,  No.  1.  Morr 
p.  6193  and  10581.  Elchtes,  voce  Hypothec,  No.  6  ;  and 
Notes,  p.  195,  The  case  is  thas  stated  by  Clerk  I(unie:— 
**  Sir  John  Ste^irart  having  taken  a  lease  of  the  estate  of  Laa- 
'*  ton  fron)  the  Lords  of  Session,  subset  the  same  to  Sir  Alex« 
'*  ander  Cockburn  and  his  son,  for  payment  of  30,000  merks 
of  yearly  tack-duty,  payable  at  Candlemas  and  Lammas 
1732,  for  crop  1731  ;  and  so  on,  during  the  currency  of 
**  the  sub-tack,  which  commenced  at  Martinn;as  1730.  On 
"  the  9th  Octqber  1736*  Mr  Crawford>  being  creditor  to  6ir 
**  Alexander  in  the  sum  of  1600/.  Sterling,  sent  a  messen* 
**  gev  to  poind  crop  1736,  belonging  to  him ;  but  before  pro- 
^*  ceeding  to  execute  the  dih'gence,  a  bond  was  offered  to  Bd- 
*^  lie  Cockburn  the  doer  for  the  tapksman,  subscribed  by  Mr 
**  Crawford  and  other  two  sufficient  oautioners,  wherein  tbey 
*i  oblige  themselves  to  pay  the  current  year's  rerifi  qt  nqy  9tfaer 
'<  suni  that  shpuld  be  found  due  for  the  hypothec  of  thf^t  cropf 
''  And,  in  farther  sepurity  thereof,  an  offer  was  inadjs  to  pon* 
**  sign  bank  notes,  to  the  extent  of  the  tack-duty,  ji)  theiiands 
*'  of  the  Sheriff-depute,  or  his  clerk."  But  the  messenger  be- 
ing stopt  in  his  poinding,  an  action  was  brought  against  the 
landlord  for  payment  of  the  debt  due  to  the  creditor.  In 
this  action  the  Court  '^  fpund  (he  crop  1^36  was  nolhypothe- 
^f  cated  for  the  rent  1735,  and  sustained  the  security  or  con- 
'^  signation  offered  as  sufficient."  See  Clerk  Hume's  Re- 
port, in  which  the  argument  is  very  fully  stated. 

Kilkerran  also  reports  this  case  in  the  following  terms,  and 
as  usual,  exhibits  that  power  of  generalization  which  renders 
all  his  Reports  so  valuable.  ^'  Found,  that  a  creditor  offering 
*^  to  poind  a  tenant,  may  be  stopped  by  the  heritor,  unlesg 
f!  tl|e  creditor  offer  sufficient  security  for  the  rept,  if  the 
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for  its  rent,  although  that  rent  was  payable  at 
Martinmas  and  Whitsunday  preceding  ;  b  ut  that 

decision  does  not  affect  the  doctrine  Just  stated. 

«.«»«^».™....»«-«— ^■•p^— ^— ■— ^— — "•■i-"^'^"-— "-~~~"~— ~^^^^"~"~~""'"~*^^^"~^"~^^~**'"*"~~~~"~^^"'~^^^^^^ 

**  terms  of  payment  of  the  rent  be  not  come ;  and  unless  he 
**  offer  payment  of  the  rent»  if  the  term  of  payment  be  past  & 
^*  Fouio),  that  a  poinder*  offering  security  to  the  heritor  as 
^^  aioxesaidf  ctirrente  terminOf  has  riglit  to  insist  for  assigoa- 
*^  tion  to  the  rent  and  hypothec,  and  may  so  qualify  his  offer ; 
**  nor  will  it  be  a  good  answer  for  the  heritor,  that  he  can- 
*'  not  be  obliged  to  assign  the  hypothec  ill  prejudice  of  his 
**  own  debt  of  arrears  due  to  him  for  former  years ;  for,  in 
f<  general,  no  such  objection  is  competent  agakist  assigningy 
<<  -but  to  one  who  has  himself  affected  the  subject  for  that 
"  debt,  in  prejudice  whereof  he  refused  to  assign;  Found 
*^  ALSO,  that  the  corns    are   only  hypothecated  for  that 
•*  year's  rent  in  which  they  grow.     N.  B,  The  hypothec 
**  upon  corns  lasts  as  long  as  the  subject  is  extant.     The 
**  hypothec  upon  the  ^tock,  called  the  general  hypothec,  lasts 
^\  only  till  the  last  term  of  payment  of  the  rent,  and  for  three 
*^  montha  there4fl:er,  as  was  found  in  Mr  Robert  Hepburn's 
'^  case>  in  January  1726.    (^or.  p.  6205.)   During  the  cur- 
**  rency  of  the  term  of  paynient  of  the  rent,  the  master  may 
*'  stop  a  poinder  if  security  be  not  offered  by  the  poinder, 
''  notwithstanding  the  poinder  leave  sufficiency  of  fruits  on 
"  the  ground^  or  in  the  barn-yard ;  as  was  found  in  Scot  of 
*^  Harden's  case,  in  June  1736  (Mor.  p.  6216) ;  because^ 
''  by  many  accidents,   these  may  not  be  remaining  at  the 
''  term  of  payment ;  but  if  the  term  of  payment  of  the  rent 
'^  is  past,  it  is  enough  if  the  poinder    either  offer  to  pay 
."  the  rent,  or  leave  sufficiency  of  fruits  behind.     Where 
"  the  offering  security  is  enough,  it  is  not  necessary  that 
^*  there  be  also  sufficiency  left  on  the  grpynd,  as  was  found 
"  in  the  present  case,  between  Mr  Crawford  of  Auchinames, 
"/ind  Sii;  John  Stewart  of  Alianbank."    Kiik.  wee  Hypo^ 
thee,  No.  1.    Mor.  p.  10531. 
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The  question  there  evidently  arose,  not  from  any 
doubt  as  to  whether  the  crop  could  be  hypo^ 
thecated  for  its  own  rent ;  but  from  a  doubt  as 
to  which  was  the  rent  of  the  crop.  The  pro^ 
per  question  was,  whether  the  rent  payable  at 
Martinmas  1747  and  Whitsunday  1748,  was  the 
rent  of  the  com  crop  1748  ;  and  it  being  the 
opinion  of  the  Court  that  it  was  the  rent  of  the 
com  crop  1748,  the  hypothecation  of  that  crop 
fqr  the  rent  payable  at  Martinmas  and  Whit- 
sunday preceding,  was  perfectly  consistent  with 
principle,  and  was  by  no  means  a  decision, 
finding  that  the  crop  1748  could  be  hypothe- 
cated for  the  rent  1747,  and  therefore  it  is  not 
inconsistent  with  the  decision  in  the  former 
case/ 


'  Taylor  t>.  Davidson,  &c.  11th  January  1790»  Kilk.  voce 
Htpothbc,  No.  8.  Elchies'  Hypothec^  No.  16.  Notes,  p. 
198.  Mor.  p.  6197«  This  case  is  thus  stated  by  Kilkerran : 
^<  Where  a  tack  was  granted  for  15  years,  commencing  at 
**  Whitsunday  IT^O,  for  the  pasture  ground,  and  for  the 
<*  arable  land  at  the  Martinmas  thereafter,  Lnd  the  tack* 
**  duty  payable  by  way  of  foremail-rent,  the  one-half  at  IVfar* 
tinmas  1740,  the  other  at  Whitsunday  1741,  and  so  forth 
termly ;  the  crop  reaped  in  harvest  1748  was  found  to  .be 
*'  subject  to  the  hypothec,  for  the  rent  due  at  the  Whit9un« 
**  day  preceding,  and  a  petition  against  the  interlocutor  of 
*^  an  Ordinary,  so  finding,  refused  without  answers.  N.  B.  In 
^*  reality,  the  first  year's  rent*  though  by  agreement  pajrable 
<'  at  the  first  Martinmas  and  Whitsunday  after  the  entry,  is 
^  paid  for  the  year  in  which  the  first  crop  grows,' 
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If,  then,  crop  1801  cannot  be  hypothecated 
for  the  rent  of  1800,  it  may  be  questioned  whe- 
ther it  can  be  hypothecated  for  the  rent  of 
J802.  If  it  cannot  be  hypothecated  for  the 
former  year's  rent,  it  seems  to  follow,  that  it 
ought  not  to  be  hypothecated  for  the  rent  of 
the  ensuing  year.  Yet  there  is  one  distinguish^ 
ing  circumstance.  Were  the  crop  1801  to  be 
hypothecated  for  the  rent  1800,  a  creditor  of 
the  tenant  would  have  no  means  of  redress,  and 
the  interest  of  the  landlord  would  be  extended 
farther  than  the  principle  on  which  it  is  founded 
warrants.^  But  this  does  not  follow  where  the 
crop  1801  is  hypothecated  or  retained  as  a  se- 
curity for  rent  1802 ;  because,  whatever  part 
of  crop  1801  is  withheld  from  the  creditor  by 
the  landlord,  in  security  of  the  rent  1802,  the 
creditor  is  entitled,  in  one  shape  or  another,  to 
recover  from  the  crop  1802  ;  and  this  may  ac- 
count for  what  Erskine  states  to  be  the  prac- 
tice :  "  All  these  fruits,  (he  obsei-ves,  in  treating 
of  the  landlord's  power  of  retention),  whether 
"  yet  growing,  or  in  the  tenant's  granaries,  are, 
^'  by  the  present  practice,  without  distinction 
"  of  crops,  of  which  they  are  the  growth,  un- 
"  derstood  to  fall  under  the  landlord's  hypothec, 
as  a  security  for  that  year's  rent,  in  so  far  as  re- 
lates as  to  this  right  of  retention.  Thus,  a  land- 
l6rd  may  stop  a  creditor,  who  offers  to  poind 
*^  his  tenant's  corns,  from  carrying  off  even  such 
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"  of  them  as  are  th^  growth  of  a  year,  the  rent 
*^  of  which  has  heen  already  paid ;  unless  he 
^*  shall  leave  a  quantity  sufficient  for  the  pay-^^ 
"  ment  of  the  rent  of  that  year,  in  which  the 
"  creditor  useth  his  diligence,"*" 

Properly  speaking,  then,  the  crop  of  each 
year  is  hypothecated  for  the  rent  of  that  year, 
and  for  no  other.  And  at  the  same  time,  if 
ilrskine's  doctrine  be  correct,  there  is  a  right  of 
retention  of  the  crop  on  hand,  for  the  rent  of  the 
current  yearns  crop.  But  thcfu  the  poinding 
creditor  may,  upon  paying  the  rent  of  that  crop, 
demand  an  assignation  to  the  landlord's  right 
of  hypothec  over  the  growing  crop  j  so .  that 
the  right  of  retention,  which  practice  has  in- 
troduced, neither  enlarges  the  right  of  the  land« 
I(»:d  beyond  its  due  bounds,  nor  limits  that  of 
'the  creditors  of  the  tenant,  though  it  suspends 
it  until  the  new  crop  be  in  existence/ 

*»  Ersk.  B,  II*  tit.  vi,  §  58. 

*  In  Erskine's  Principles,  B.  II.  tit.  vi.  §  26,  the  rule  is  ex- 
pressed, it  is  thought,  more  accurately  than  in  his  lar- 
ger work.  He  says,  "  the  landlord  has,  in  security  of  his 
«<  tack*duty,  over  and  above  the  tenant's  personal  obll- 
.**  gaUon,  a  tacit  pledge  of  hypothec,  not  oaly  in  the  fruits, 
^*  as  he  had  by  the  Roman  law,  fl,  6«  pr.  in  guih.  caus.  pign, 
contr* — /.  61.  §  8.  de  JurtJ,  but  in  the  cattle  pasturing 
**  on  the  ground.  The  corn  and  other  fruits  are  hypothe- 
'^^  cated  for  the  retit  of  that  year,  whereof  they  are  the  crop, 
**  (Mackenzie^  h.  t.  §  12j,  for  which  they  remain  affectecl, 
'*  though  the  heritor  should  not  use  his  right  for  years  toge- 
**  ther."— The  doctrine  thus  laid  down  is  conformable  to  the 


The  right  of  hypothec  over  the  crop  is  ne-^ 
cedsarily  attended  with  a  right  of  retention 
against  the  tenant  and  his  creditors;  since, 
without  such  a  power,  the  right  of  hypodiec 
would  be  unavailing.  This  right  of  retention  ex« 
ists  as  long  as  the  right  of  hypothec  remains,  but 
its  effects,  prior  and  subsequent  to  the  term  of 
payment  of  the  rent,  for  which  the  hypothec  is 
claimed,  are  different.  This  arises  from  the 
difference  in  the  landlord's  situation  during 
th#se  two  periods.  Prior  to  the  term  of  pay-* 
ment,  the  landlord  cannot  appropriate  the  crop 
to  himself;  he  has  merely  a  fight  in  security.* 
Subsequent  to  the  term,  he  has  not  only  a  right 
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mulhorities  and  to  praoU€ei  and  diffisn  semewbat  from  that 
staled  abote.     See  BelTs  Com.  ^th  Edk.  Vol.  II.  p.  37. 

''  In  certain  circumstances,  however,  the  landlord  may 
apply  to  have  the  crop  and  stocking  rpuped  currente  terminom 
In  a  case  where  the  tenant,  between  the  Martinmas  and 
Whitsunday  before^  his  removal,  was  carrying  off  the  corn, 
the  Court  instructed  the  Sheriff  to  grant  warrant  to  roup  at 
much  of  the  sequestrated  corn  as  would  pay  the  whole  by* 
pothecated  rents  and  expenses ;  the  price  to  be  lodged  iii 
the  Sheriff-clerk's  hands,  subject  to  the  order  of  theSherifiw 
From  an  inquiry  ordered  by  the  Coutt,  it  appeared  that  it 
was  not  customary  for  Sherifi  to  grant  Warrants  of  sale  of 
hypothecated  effects  before  the  term  of  payment.  But  the 
practice  in  the  Inferior  Courts  was  disregarded  in  the  Court 
of  Session.  It  is  proper  to  mention,  however,  that  in  this 
case  the  whole  proceedings,  in  so  fkr  as  the  tenant  was  con- 
cerned, were  entirely  in  absence  $  Sir  A.  Grant  v.  Sherris^ 
iDth  March  1784.    Fac.  Coll.    Mon  p.  6201. 
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in  security,  but  9'  right  of  imni^diate  appropri- 
ation, in  virtue  of  which  he  can  apply  the  crop 
in  payment  of  the  rent.  i 

This  distinction  has  given  rbe  to  the  prac- 
tice which  is  followed  in  these  two  cases.  Prior 
to  the  terra,  the  landlord  cannot  appropriate 
the  crop  in  payment  of  his  rent ;  but  were  ^ 
creditor  of  the  tenant's  to  leave  no  more  on  th^ 
ground  than  would  he  sufficient  to  answer  the 
rent  when  it  fell  due,  this,  in  many  ciases,  would 
deprive  the  landlord  of  his  right ;  since,  wjjat 
was  left  might  be  destroyed  by  some  of  the 
many  accidents  to  which  a  crop  is  exposed  ^ 
The  landlord,  therefore^  is  not  obliged  to  run 
this  risk,  but  is  entitled  to  demand  from  the 
creditor,  either  consignation  of  the  rent,  or 
caution  that  it  shall  be  paid, '    A  landlord  may 

« 

A  similar  decision  wats  pronounced  where  a  tenant  had 
fallen  into  embarrassed  circumstances,  and  a  warrant  of  sale 
of  the  crop  and  stocking  had  been  obtained  currente  termino. 
Observed  on  the  Bench,  **  Though  a  landlord's  hypothec 
'*  ought  always  to  be  exercised  with  discretion,  yet,  when 
''  his  tenant  fails  in  his  circumstances,  the  landlord,  cur^ 

rente  termino^  may  justly  sequestrate  the  stocking  on  the 

farm.  In  this  power,  that  of  rouping  the  subjects,  especi- 
<'  ally  the  cattle,  is  implied,  since  the  expense  attending  their 
'*  preservation  might  otherwise  in  the  mean  time  often  be- 
'^  come  equal  to  their  value ; "  Dow  v.  Hay,  25th  June 
1784.     Fac.  Coll.  Mor.  p.  6202. 

p  Pringle  u.  Scott,  30th  June  1736.  Diet.  Vol.  I.  p.  417. 
Elchies  voce  Hypothec,  No.  5.  Notes,  p.  195.    Mor.   p. 
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warrantably  stop  a  poinding,  in  which  the  cre- 
ditor refuses  to  find  caution  for  the  rent.  •»  But 
if  the  creditor  offer  a  bond  of  caution,  or  con- 
signation in  money,  for  the  rent  of  the  current 
year,  it  will  be  sufficient.  It  is  oiily  necessary 
to  observe,  in  regard  to  the  caution  to  be  of- 
fered, that  where  the  rent  consists  of  a  certain 
quantity  of  victual,  the  obligation  must  bind 
the  parties  to  deliver,  not  simply  so  much  vic- 
tual, but  victual  the  produce  of  the  farm, ' 

6216.  This  case  U  stated  in  the  Dictionary  in  these  words  i 
**  A  poinding  of  a  tenant's  stocking  being  attempted  in 
**  October,  while  the  corn  crop  was  wholly  in  the  barn*. 
**  yard,  much  more  than  sufficient  for  a  years's  rent,  the 
**  landlord  interposed,  and  refused  to  allow  the  poinding  to 
^*  proceed,  unless  the  creditor  would  find  sufficient  caution 
'^for  payment  of  a  year's  rent,  which  was  a  greater  sum 
**  than  .the  debt  in  the  homings  In  a  process  against  the 
'*  landlord,  for  stopping  the  poinding,  the  Lords  found  the 
**  defender,  in  virtue  of  his  hypothec  for  the  current  yearns 
«*  rent,  did  warrantabiy  stop  the  pursuer's  poinding. " 

*>  Crawford  v.  Stewart,  2l8t  January  1737.  Clerk  Humet 
Ko.  49.  Supray  p.  363,  and  also  Mor.  p.  6216< 
.  '  Sir  John  Hall  v.  Nisbet,  2d  June  1748.  Kitk.  Hypo- 
thee,  No«5.  Mor.  p.  6228.  In  this  case  it  was  found,  that  the 
offer  of  caution  currente  termno  by  the  poinding  creditor, 
did  not  entitle  him  to  proceed  with  his  poinding.  Elchies 
voce  HypotheXr,  Nc.  14.  Notes,  p.  197. 
<  A  creditor  of  the  tenant  is  not  entitled  to  proceed  with 
a  poinding,  until  he  has  paid  or  consigned  the  rent  secured  by 
the  hypothec,  or  found  caution  that  it  shall  be  paid.  In  one 
case  where  the  landlord's  factor,  after  the  term  of  payment 
of  the  rent,  had  interrupted  a  pmnding  at  the  instance  of 

aa2  ..^'' 
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This  right  of  retention  of  the  crop  is  good, 
not  only  against  a  creditor  of  the  tenant,  but 

one  of  the  tenant's  creditors,  it  seems  to  have  been  fu*guedy 
that  ike  term  being  past,  the  landlord  is  not  bound  to  assign 
his  right  of  hypothec  to  the  poinding  creditor  who  pays  the 
rent.  But  all  that  was  determined  by  the  Court  was,  that 
the  landlord's  factor,  in  absence  of  the  landlord,  was  entitled 
to  stop  the  poinding  until  the  rent  was  paid  ;  and  that  the 
factor  was  bound  to  give  the  poinding  creditor,  who  tender^ 
ed  payment,  no  more  than  a  simple  discharge  for  the  rent— 
the  factor  not  being  entitled  to .  grant  assignations,  and  it 
being,  as  it  was  held,  the  province  of  the  creditor  to  find  out 
the  landlord  and  pay  him  the  rent,  before  proceeding  with  the 
poinding.  In  this  case,  the  landlord,  even  if  he  had  been 
bound  to  grant  the  poinding  creditoi^  an  assignation  to  the 
right  of  bypolbee,  on  payment  of  the  hypothecated  sent, 
was  not  upon  the  spot ;  md  in  those  circumstances  the  Court 
be)d»  that  the  landlord's  &ctor  was  warranted  in  stopping  the 
poinding.  ,  But  according  to  Lord  Elchies,-^''  They  Also 
'*  thought  that  a  receipt  for  the  rent  to  the  creditor  Would 
^*  have  been  equal  to  an  assignment ;  *'  Tod  v.  Montgomery 
of  Macbiehilli  10th  February  174<S.  Elchies  voce  Hypothec^ 
No,  11.  Notes  p.  196.  reported  by  Kilkerran,  as  A  v.  B. 
February  1744,  voce  HypMec,  No.  3.     Mor.  p.  6228. 

And  in  the  case  of  Butter  o.  Sir  James  Riddel,  I7d2,  Bell's 
8vo  Cases,  voce  Competition  No*  1.  $  where  a  landlord  had  sold 
lender  his  right  ai  hypothec  the  Whole  of  the  tenant's  crop 
and  stocking,  to  an  extent  greatly  exceeding  the  amount  of 
the  rent  secured  by  the  hypothec ;  it  was  held/'  in  a  questimi 
between  the  landlord  and  one  of  the  tenant's  creditors,  who 
had  arrested  part  of  the  crop  and  stocking,  which  the  landlord 
afterwards  sold*—"  that  the  landlord  ought  to  hare  recovered 
'^  from  the  free  stock,  and  not  from  thai  paft  which  had 
*/  been  attached  by  diligence ;  or  if  he  found  it  necessary  to 


-« 


it;  alsQ  protects  the  landlord  9g^inst  an  onerQus 
BXid^Jhm^de  purdbaa^r;  ia  >v]piich  rospect  it 


^^  interfere  with  that  part  of  the  stock,  he  was  bound  to  as- 
'*  mga  his  right  of  hypothec  to  the  arresting  creditor,  to  the 
«  extent  of  vhat  he  had  Ukea  away,  ,that  the  creditor  might 
5' be  enabled  to  operate  his  rdief. " 
,  Lpi  Ibe  oane  of  an  urban  tenementi  where  a equesisation  had 
issued  against  the  tenant's  furniture,  and  where,  to  prevent  a 
|(a|e»  a  thir4  ps^rty  had  consigned  the  rent,  whidi  was  \xpi\ii' 
ei  by  the  landlord ;  it  wa$  argued  by  Uie  consigner,  in  a 
Question  with  the  gen|r$^  (creditors  of  the  tenanti  that  the 
laQdiQrd  having  uplifl^d  th^  retits  oOntigQed  in  the  prooei$ 
of  si^nestr^tipny  mm%  be  held  to  have  virtually  asaigndd  his 
nght  pf  hypothec  ^d  dUigence  to  the  pftrty  by  whdm  the 
fioyviigBation  waa  made.  And  a  bill  of  advocation  was  past 
to  try  thif  question ;  M'Arthur  v.  P.  Forbes  &  Co«i  lith 
December  1822.     Shato  and  Dunlop*s  Cases. 

Iq  the  oao^  of  Stevenson  .p.  M^CuUoch  and  Niv^,  d£th 
May  isgls  Sha^s  Cosf^i-t-the  qu^atlon  oip^urred  tu  a  dif«t 
ferepi  ^hape.  Th^re  th^  tapdlord  had  «eques|rated«  atid.wat 
4b9i|t  to  sell  the  tenant's  fiju^niture»  fojr  the  Whitsunday' rent. 
The  teaant's  agent,  to  prevent  a  sale^  granted  his  biU  for.  ihfe 
precine  amount  of  that  term's  rent.  He  failed  however  tO' 
pay  the  bill.;  whereupon  the  kudlojrd  executed  diligeaoei 
^gaiust  hiidi  aad  at  the  Mm^  time  sold  of  the  teliant^s  furni^v 
ture  under  the  sequestration.  The  ageiit  in  the  n^eanwhiiOi 
retired  his  bill,  and  claimed  from  the  landlord  tb^  proceeds: 
of  tji^e  sale.  The  landlord  maintained  that  he  was  entitled 
to  appropriate  the  proceeds  of  the  sale  to  the  Matiinmai. 
rent, — B«tthe  Inferior  Court,  and  afterwards  tlie  C^urt  of 
Session,  hqldii^  the  bill  to  have,  been  granted  for  the  WbU" 
swdfi^y  rent,  for  whidi  the  sequestration  h^d  been  issued, 
held  that  the  agent,  who  had  granted  and  paid  the  bill,  was ' 
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di£fers  from  the  right  of  retention  of  the  stock- 
ing on  the  f^rm.  This  point  is  quite  fixed. '  In 
an  old  case,  com  had  been  purchased  in  public 
market,  between  Christmas  and  Candlemas,  and 
.the  price  paid.  Th6  landlord  pursued  the  pur^ 
chaser  for  the  rent  due  by  the  tenant,  from 

entitled  to  the  proceeds  of  the  sale  of  the  sequestrated' ef* 
fects. 

The  right  of  a  cautioner  who  pays  the  rent»  to  insist  for 
an  assignation  of  the  landlord's  hypothec,  seems  to'be  iquite 
well  settled.  See  BeB's  Com.  VoL  IL  p.  S7.  Uh  EdU.,  and 
Stewart  v.  Belly  Slst  May  1814.  Fac.  C6ll.  ixuice  report' 
edi  but  see  correct  report  in  App.  to  Fae.  CM.  Vol.  XVltl. 
See  also  as  to  the  doctrine  of  implied  isssignation  of  the 
right  of  hypothec,  in  favour  of  a  tenant  who  subsets  with 
the  landlord's  consent ;- Christie  v.  MTherson,  14th  Dec' 
1814.    Fac.  Coll. 

But  see  the  case  of  Garden  v.  Dr  Gregory,  24th  January 
and  February  17S5.  Mor.  p.  2112  and  8390,  and  EkMe9 
VQce^  Hypothec  No.  1.  Notes^  p.  194  ;  in  which  the  Court  pre- 
ferred a  creditor  of  the  tenant^  to  a  cautioner  who  had  paid 
the  rent  ;•— **  in  respect  the  cautioner  had  not  an  acttuA  as^* 
**  signationjrom  the  setter  to  the  taeh  duty  and  hypothec.'*  In 
this  case  the  cautioner  pleaded  unsupcessfully,  that  thftre 
was  an  implied  legal  assignment  in  his  favour  to  the  right  of 
hyp<Hhec ;  in  as  much  as  the  law  holds  that  to  be  done  which - 
a  party  is  bound  to  do.  * 

•  See  Diet.  Vol.  I.  p.  417.    Mor.  p.  6219.    Scot,  11th 
June  1678.     Fountainhall.    Mor.  p.  6223.    Coinpnissaries' 
of  St  Andrew's  v.  Watson,  11th  January  1677i    Dirleton. 
Mor.  6223.    Lady  Dun  v.  Dun,  31st  Marbh  1624.    Durie. ' 
Mor.  p.  6217.    Hays  v.  Keith,  25th  July  1623.    Mor.  p,' 
6188  and  3d  February  1624.    Mor.  p.  6217. 
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whom  the '  purchase'/was  made,  nrho!  insisted:  on 
the  honajides  "With  which  he  made  the '  pur- 
chase, and.  the  had  consiequeaces  whi(;h  would 
ensue,  to  tenantry,  were'  an  action  of  this  .kiud 
sustained  on  a  sale  in  puhUc  market.  He  eyen 
proved,  that  there  remained  sufHcient  com  on 
the  farm  to  have  paid  the  year's  rent  at  the 
time  of  the  sale  ;  but  th&  Court,  on  the  grbUnd 
that  the  corn  had  been  purchased  before  Can- 
dlemas, at  which  time  only  the  landlord  could 
have  rendered  his  right  effectual,  held,  the  pur- 
chaser to  be  liable  for  the  rent,  * 

This  is,  no  doubt,  a  questionable  decision,  in 
so  far  as  it  subjected  a  purchaser  in  public  mar- 
ket ;  but  it  would  be.  repeated  at  this  day,  if 
the  corn  were  purchased,  on  the. farm.  In  that 
case  the  landlord  would  be  entitled  to  retain  it 
against  the  purchaser,  or  to  pursue  hio)  fpf.the 
rent.  "- 

Such,  is  the  practice  pripr  to  the  term  of  paj^- 


*  Hay  w.  Elliot,  29th  M*rch  163?.  Ourie.  Mor.  p. 
6219. 

**  It  seems  now  tp  be  understood,  that  the  landloird  is  not 
entitled  to  recover  from  a  purchaser  in  public  market ;  for 
in  such  open  sale,  the  purchaser  cannot  be  presumed  to 
know  of  any  i]i4tte  purpose  on  the  part  of  the  tenant,  and 
the  landlord  has  himself  to  blame  for  allowing  the  grain  to 
be  carried  off.  This  rule,  hpweyer,  it  is  to  be  observed, 
can  apply  only  to  purchases  of  grain  brought  to  niarket  by 
hulk;  and  not  to  a  sale  by  sample  ;  Sihart  v.  Ogilvie,  10th 
Decjsmber  1793.     Not  reported,  but  affirmed  on  appeal. 
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ment  oi  the  itent ;  but  after  that  t^tn,  when 
the  landlord's  right  becomes  active,  be  may  iia* 
stantly  appropriate  the  crop  fcMr  his  payment. 
This  practice  is  fouaded  on  a  principle  of  sub- 
stantial justice;  and  although  there  does  not 
appear  to  have  been  any  late  decision  on  the 
point,  yet  the  principle  was  early  recognised. 
**  The  Lords  sustained  the  action  at  the  instance 
**  of  a  master,  pursuing  the  buyer  of  his  te- 
^*  nant^s  corns  upon  his  hypothec  ;  though,  at 
•*  the  time  of  the  buying,  the  tenant  had  as 
*'  much  other  corns  left  behind,  as  would  satisfy 
*^  the  master,  and  sow  the  ground  ;  and  found  he 
<*  might  to  hm>e  alleged  that  there  was  as  nmch 
•*  a^er  corns  left  at^  or  qfier  Candlemas  ;  before 
*^  ^hich  time  the  master  could  not  meddle  ^ith  ffie 
♦*  tenca^s  corns  for  his  farms.  ■ 

After  the  term,  then,  the  purdbaser  of  the 
tenant's  corui  or  the  poinding  creditor,  must 
leave  as  much  on  the  farm  as  will  cover  the 
rent  of  that  year  of  which  it  is  the  crop.  And 
it  is  proper  to  observe  here,  that  it  is  not 
enough  that  the  creditor  or  purchaser  should 
lieave  cattle  or  stockings  on  th^  hvv^  to  the 
amount  Qf  the  rent ;  the  landlord  has  the  crop 
liable  to  him  primarily ;  and  to  render  the^- 
ceedings  regular,  and  unchallangeable,  a  quari- 

*  Swialoti  tb  8mam,  19th  July  }6S7»    Diet.  Voi.  L  p. 
418.    Mpnp.6818. 
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titjr  oigram,  suffioi^at  to  pay  Uie  rent,  must  be 
left  on  the  farm.  ^ 

,  ^  JLadjr  Dun  tx  ]>uo»  31$t  Jjdarcb  i$S[4«.    .Ourief    Mor^ 

p.  @217-  In  this  cas^,  I^ady  Dun  possessed  a  farm  in  l|ff« 
rent,  and  her  tenant  in  that  farm,  who  rented  other  farms 

• 

from  the  Laird  of  Dun,  had  delivered  the  crop  of  the  farm, 
liferented  by  the  lady,  to  his  landlord;  whereupon  she  brought 
an  action  against  him  for  the  tent.  Amcmgst  other  defence^, 
t>9  pl9%d^i  '*  tj^at  %%  the  time  ofhif  iotroqiMisiiin,  tb0  K^fWl 
*'  had  as  ma^y  horse»  nolt,  kin^,  and  sheep,  as  would  hav^ 
"  paid  the  pursuer  her  farm,  (rent),  and  so  that  he  ought  not 


"to  give  back  the  foresaid  corps,  received  by  him  honajlde** 


It 

I 


This  was  repelled  ;  and  the  Court  found,  *^  That  the  corn 
^  growing  on  the  ground  was  first  and  principally  hypothe- 
^*  cated  IQ  the  maater  far  hii  fanni  in  the  wMcb  he  was  pre** 
«  ferred  to  all  otl^ers ;  and  that  he  had  his  first  election  of 
<<  the  corn^  before  any  other  goods  pertaining  to  the  tenant, 
*'  if  the  master  pleased  to  ask  the  corns,  rather  than  of 
*^  the  tenant's  other  goods,  wherein  the  master  had  his  pre- 
•*  ference  and  election  before  others.  *' 

The  grain  left  to  cova*  the  rent  most  be  &lly  adequate 
fur^hfut.  pilose;  for  evea  after  p:be  landlord  has  attacbad 
by  sequestration,  a  quantity  which  o^ay  seem  to  him  sufficir 
ent,  he  may  have  recourse  against  a  purchaser  in  the  event 
of  a  shortcoming.  In  a  recent  case,  part  of  a  growing  crop 
was  sequestrated  by  the  landlord,  and  the  remainder  was 
8<^d  by  the  tenant.  The  soquestnilcd  oorn,  when  reaped 
attd  sold,  did  not  cov«r  the  rent^  and  the  landlord  proceeded 
%0  attflfch  thereoMtindev  in  the  purchasef -s  handa.  In  a  ques^ 
tioii  between  the  purchaser  and  the  iandtord,  the  Coiirt  de<^ 
oided  in  fiivour  of  the  latter.  The  purchaser  pleaded,  that 
enough  had  been  attached  at  fir^  to  cover  the  rent,  had  it 
been  properly  managed.  The  landlord  denied  that  be  had 
any  charge  of  the  management  of  the  crop,  or  that  he  was 
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3.  The  cattle  and  stocking  on  the  jferm,— Th^ 
cattle  also  on  the  farm  s^re  subj^^t  to  the  land- 
lord's right;  but  the  rule  in  regard  to  them 
differs  from  that  which  regulates  the  crop. 
The  cattle  are  hypothecated  for  the  current 
year's  rent  only.  It  is  obvious,  that,  in  order 
to  render  this  right  available  to  the  laiidlord, 
without. being  dangerous  or;  destructive  to  the 
tenant,  a  reasonable  time  must  be  allowed  after 
the  expiration  of  the  year,  within  which  the 
right  may  be  exercised  ;  since  to  confine  it  to 
the  year  would  oblige  the  landlord  either  to  use 
it  on  the  term  day,  or  to  abandon  it*  The 
question  does  not  seem  to  have  occurred  ear-^ 
lier  than  1726.  The  rent  of  a  farm  was  pay- 
able at  Martinmas  ai^d  Whitsunday;  ox\  the 
10th  June,  one  of  the  tenant's  creditors  carried 
off  the  cattle  and  other  stocking,  leaving  only 
the  growii]^  crop.  The  landlord  brought  an 
action  against  the  creditor,  for  the  rent  of  the 
crop,  the  last  half  of  which  fell  due  at  the 
Whitsunday  preceding  the  10th  of  June,  when 

bound  to  take  any;  and  the  Court  found,  that  the- crop, 
even  after  sequestration^  remamed  at  the  risk  of  the  taaant, 
subject  always  to  the  landlord's  interferehce,  if  he  saw  any 
thing  like  mismanagement*  The  Court  had  no  doubt,  that 
the  landlord  might  interfere  in  such  a  manner  as  to  incur/a 
responsibility,  and.  lose  his  recourse ;  but  in  this  instance  such 
a  case,  had  not  been  made  out  by  the  purchaser ;  Briraa  ix* 
Ferri^r,3l8t. May  1815.    Fac.  Coll, 
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the  cattle  were  carried  ofi*.    The  creditor  in- 
sisted that  the  landlord's  hypothec  continued 
no  longer  than  Whitsunday :  and  that  his  pcnnd- 
ing  having  taken  pkoe  a  month  later,  was  se- 
eture  from  challenge.    On  the  other  hand,  the 
landlord    represented    the    had   consequences 
which  might  ensue,  from  confining  the  landlord's 
right  to  the    last  day  of  the  year,  as  well 
as  the  advantages  resulting  to  all  parties,  hy 
continuing  it  to  the  next  term.    The  Court 
found,  '*  That  the  master  has  three  months  after 
"  the  term  of  payment  to  do  diligence  upon  his 
«  hypothec  against  his  tenant  and  stocking. " « 
In  order  therefore  to  render  the  landlord's 
right  of  hypothec  effectual  over  the  stocking 
for  the  year's  rent,  sequestratiim  must  be  ap- 
plied for  within  three  months  after  the  last  con- 
ventional term  of  payment.  But  this  preference 
in  favour  of  the  landlord  cannot  be  extended 
beyond  the  three  months.     Should  a  creditor 
during  the  currency  of  that  time  carry  off  the 
cattle  by  poinding,  the  landlord  may  recover 
from  him,  provided  he  makes  his  demand  judi- 
cially, within  three  months  after  the  conven- 
tional term  of  payment  of  the  rent ;  but  the 
landlord  has  no  preferable  claim  after  that  pe- 
riod, on  the  ground  that  the  poinding  creditor, 

*  Ilepbiirn  v.  Richardson,  January  1726.     Home's  Coll.- 
No.  76.    Mor.  p.  6205. 
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by  using  diligence  during  the  currency  of  the 
three  months,  has  incurred  a  responsibiUty 
which  may  be  made  eflS^tual  at  any  time. 
During  the  three  months,  as  well  as  afterwaniti, 
the  $t(M2king  is  exposed  to  the  diligence  of  the 
tenant^s  creditors^  with  this  difference  only^  that 
at  any  time  before  the  expiration  of  that  period 
the  landlord's  claim  for  rent  may  be  rendered 
preferable  to  that  of  a  poinding  creditor. ' 

The  right  of  hypothec  over  the  cattle  on  the 
farm  differs  from  the  hypothec  over  the  crop, 
in  this  respect,  that  the  hypothec  over  the  crop 
is  special,  covering  every  part  of  the  crop ; 
whereas  the  hypothec  over  the  cattle  is  general, 
^d  requires  the  interposition  of  a  judge  to  ren^ 
der  it  special,  and  applicable  to  the  individual 
cattle*    To  what  this  distinction  is  to  be  attri<« 


*  Rorieson  v.  Shaw,  19th  June,  1766.  Fac.  Coll.  Mdr< 
p.  6211.  Sir  J.  Cathcart  v.  Mitchell,  d6th  July,  1775.  Fac. 
Coll.  ,  Mor.  p.  6212.  In  the  refereDce  to  Sir  J.  Cathairt*i| 
case,  in  the  index  to  the  Fac.  Coll.  ai|d  in  Mr  Morisoa'a 
Synopsis,  it  is  said  that  th^  Court  was  of  opinion,  that  land* 
lords  are  not  strictly  limited  to  the  three  months.  All  that 
is  said  of  the  opinion  of  the  Court,  in  the  report  of  the  case, 
is,  that  they  *^  considered  the  case  of  Rorrieson  v.  Sllaw, 
"  where  the  point  was  determined  to  be  narrower  tbm  liic. 
«  present.  And  in  reqpect  of  the  long  mora  on  the  part  of, 
'<  the  landlord,  the  Lords  sustained  the  reasons  of  suspen- 
**  sion. "  It  is  probable,  however,  that  were  a  similar  case 
now  to  occur,  the  Court  would  consider  themselves  strictly, 
limited  to  the  three  months. 
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buted,  it  is  not  very  material  to  inquire ;  ene 
thing,  however,  is  evident,  that,  in  the  manage- 
ment of  a  stock  of  cattle,  many  circumstances 
may  occur,  to  render  it  necessary  for  the  te- 
nant to  enlarge  or  diminish  his  stock ;  expedi- 
ency, therefore,  requires  that  his  power  ot  dis- 
posal should  be  as  little  fettered  as  may  be  con- 
sistent with  the  rights  of  the  landlord.  Acoord- 
ingly^  the  tenant  has  a  power  of  selling  his  cat- 
tle, and  if  the  sale  be  fair  and  onerous,  it  will 
be  efiectual ;  and  the  only  way  in  which  the 
landlord  can  protect  himself  against  such  saleSf 
is  by  a  previous  sequestration  of  the  tenant's 
cattle,  which  gives  him  a  lien  over  each  of 
them,  b 

I  -  1     - '■ ■ — ' i-^— ^ . — . . 

^  See  the  case  of  Sir  P.  Rutherford  tn  Scott,  29th  June, 
1736.  Clk.  Hume's  Coll.  Mor.  p.  62^.  And  Elcfaies 
voce  Hypothec,  No.  4.  Notes,  p.  195.  Id  this  case»  the 
landlord  had  obtained  decree  against  his  tenant  for  certain 
old  arrears  of  rent,  which  did  not  fall  under  the  hypothec* 
After  the  decree,  but  before  any  thing  had  been  done  upon 
it,  the  tenant  sold  to  a  honajide  purchaser  280  sheep,  which 
were  delivered.  Afler  fhis  sale  the  landlord,  under  the  de- 
cree for  the  arrears,  ei^ecuted  a  poinding  of  the  tenant's  ef- 
fects ;  and  having  imputed  the  proceeds  of  the  sale  of  these 
effects  to  the  payment  of  the  arrears  of  rent,  he  instituted  an 
action  against  the  purchaser  for  recovery  of  the  sheep,  on  the 
ground  that  they  had  been  carried  off  to  the  prejudice  of  his 
right  of  hypothec  for  the  Cuf  rent  i'ent.  But  the  Court  found, 
that  the  purchaser,  having  bona  fide  received  the  sheep>  li 
not  bound  to  restpre  them  to  the  landlord  in  virtue  of  his 
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This,  it  will  be  observed,  constitutes  a  re- 
markable distinction  between  the  effect  of  the 
landlord's  hypothec  over  the  crop,  and  that  over 
the  stocking  of  the  iarm;  but  although  this 
privilege  be  given  to  an  onerous  purchaser^ 
where  there  is  no  room  to  presume  collusion  to 
the  landlord's  prejudice,  yet  a  creditor,  who  has 
carried  off  the  cattle  by  poinding,  will  not  be 
secure  against  the  landlord's  action  of  recovery. 
This  was  doubtful  at  the  time  Mr  Erskine  * 
wrote ;  but  has  since  been  settled  by  a  decision : 
—The  creditor  of  a  tenant  executed  a  poinding 
of  certain  cattle  on  the  farm ;  on  which  the 
landlord  brought  an  action  of  spuilzie  against  the 
poinding  creditor.  The  creditor  maintained ,  that 
unless  the  landlord's  hypothec  over  the  cattle  be 
rendered  individual  by  sequestration,  it  is  merely 
general,  and  the  tenant  may  dispose  of  the  cat- 
tle by  sale,  which  will  be  effectual  to  a  honajide 
purchaser.  In  the  same  way,  it  was  argued,  an 
onerous  creditor  may  carry  off  the  cattle  by  le- 
gal diligence.  To  this  it  was  answered,  that 
■» — ' ^ 

right  of  hypothec,  since  it  appeared  that  goods,  sufficient 
to  pay  the  current  rent,  were  left  upon  the  ground,  and  af- 
terwards intromitted  with  by  the  landlord ;  who,  in  a  poind- 
ing for  arrears  not  falling  under  the  hypothec,  has  no  pre- 
ference over  other  creditors,  but  according  to  his  diligence. 
From  Elchies'  Report  of  this  case  it  would  rather  appear, 
that  it  was  a  creditor  and  not  a  purchaser  who  had  carried 
off  the  sheep. 

^  Ersk.  Inst.  B.  II.  tit.  vi.  J.  61. 


OVER  THE  tenant's  furnjture?        383 

the  case  of  a  creditor  is  very  different  froni 
that  of  a  bona  Jide  purchaser.  The  creditor 
must  attach  the  stocking,  tantum  el  tale^  as  it 
stands  in  the  person  of  the  tenant ;  that  is,  the 
stock  liable  to  the  landlord's  hypothec.  The 
Court  found  the  poinding  creditor  liable  to  the 
landlord  for  the  value  of  the  goods  carried  off, 
and  intromitted  with  by  him.  ^ 
.  This  right  of  hypothec  over  the  cattle,  there- 
fore, covers  the  current  year's  rent,  and  may  be 
made  effectual  by  sequestration  at  any  time 
within  three  months  after  the  last  conventional 
term  of  payment.  It  does  not,  like  the  hypo- 
thec over  the  crop,  prevent  the  tenant  fronx 

*  M*Dowal  V.  Jamieson,  15th  February  1781.  Mor.  p. 
6215. 

In  the  recent  case  of  Cooper  v.  Bone  and  Blacky  18th 
December  1823»  Shatu)  and  Dunlop*s  CaseSf-^A  tenant 
who  had  not  paid  his  rent,  sold  his  cattle  on  the  farm 
by  public  roup  two  days  before  the  term.  Two  of  the  pur- 
chasers at  the  roup,  before  taking  away  the  cattle  which 
they  had  purchased,  and  before  paying  the  price,  were 
warned  by  the  landlord  that  the  rent  was  not  paid,  and  that 
if  the  cattle  were  removed  they  would  be  brought  back  in 
virtue  of  the  landlord's  right  of  hypothec ;  and  the  pur- 
chasers notwithstanding  this  warning,  having  paid  for  and 
taken  away  the  cattle,  the  Court  held,  that  the  landlord  was 
entitled  to  bring  them  back  without  repaying  to  the  pur- 
chasers the  price.  See  also  the  case  of  M'Ghie  v.  Mather,  1st 
December  1824,  Shatv  and  Dunlop*s  Cases — in  which  the 
landlord,  under  his  hypothec,  was  held  entitled  to  bring  back 
a  cow  which  had  been  sold  by  public  roup,  by  a  poinding 
creditor. 


)• 
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disposing  of  the  cattle ;  though  this  too  mity 
be  attained  by  sequestration.  But  a  collusive 
sale  will  be  ineffectual;  and  a  poinding,  at  the 
instance  of  a  creditor,  will  not  defeat  the  laud- 
lord's  right. 

3.  The  furniture  belonging  to  the  tenant  is 
another  subject  over  which  the  landlord's  right 
of  hypothec  has  been  supposed  to  extend.  The 
hypothec  over  the  invecta  et  illata^  in  houses  with- 
in burgh,  has  been  introduced  from  necessity ; 
but  there  was  no  necessity  for  this,  in  regard  to 
the  tenant  of  a  farm ;  and  accordingly,  our 
Judges  have  had  difficulty  in  disposing  of  this 
question ;  and  although  they  found  the  land- 
lord entitled  to  hold  the  furniture  in  security 
for  his  rent,  they  were  at  a  loss  to  say  whether 
it  was  under  the  right  of  hypothec,  or  in  virtue 
of  his  right  of  retention.  A  case  is  reported  by 
Lord  Kilkerran,  in  which  the  Lord  Ordinary 
found,  that  the  hypothec  did  not  extend  to  the 
household  furniture  ;  "  for  which  he  gave  this 
"  reason,  when  the  petition  against  his  interlo* 
"  cutor  was  moved  j  that  m  priedio  rustico  the 
••hypothec  extended  only  to  the  fruits,  and 
"  that  such  he  considered  even  cattle  to  be,  as 
brought  up  and  maintained  upon  the  grass 
or  fodder.  Upon  advising  this  bill,  the  Lords 
rather  hesitated  than  gave  any  positive  opi- 
nion; they  however  seemed  to  think,  that 
"  though  the  hypothec  mig:ht  not  extend  to  the 
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'*  household  furniture,  the  master  had  a  right 
**  of  retention  thereof/and  some  said,  that' such 
"  to  their  knowledge  was  the  practice :  And 
as  it  was  douhtful  but  there  might  be  some  de- 
cision upon  the  point,  without  appointing  the 
"  bill  to  be  seen,  it  was  remitted  to  the  Ordi- 
*,  nary.    Mean  time,  the  Court  was  cl^ar,  that 
as  in  this  case,  the  tenant  was  a  gentleman, 
**  and  whose  household  furniture  exceeded  that 
of  an  ordinary^  tenant,  in  no  event,  be   it 
^*  hypothec,  be  it  right  of  retention,  could  it  go 
farther,  than  to  the  extent  of  such  furniture 
^'  as  might  be  suitable  to  an  ordinary  tenant ; 
''  and  the  case  having  lain  over  till  now,  little 
farther  light  was  got,  no  former  decision  being 
to  be  found,  and  the  Ordinary,  in  consequence 
"  of  the   hint   given,  when   the   petition  was 
*'  remitted  to  him,  having  ordered  an  account 
**  of  the  furniture  to  be  drawn  out, .  distin- 
*'  guishing  what  appeared  to  be  proper  for  an 
'*  ordinary  tenailt,  and  what  this  tenant  had  as 
**  of  a^superior  rank ;  and  by  that  account,  the 
**  furniture  suitable  to  a  tenant,  amounting  to 
L.318  Scots,  the  Ordinary,  without  determin- 
ing whether  it  was  hypothec  or  right  of  re- 
**  tention,  preferred  the  landlord  to  the  extent 
;  "  of  the  L.318,  and  the  other  creditors  aqqui* 

^•esced."* 
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*  Alison  V.  Creditors  of  Campbell,  July  1748.     Kilk.-  voce 
Hypothec,  Na,  $•    Mor.  p.  62i^.    Reported  by  Eichies,  as 
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Sublease :.Iii  order  to  ascertain  the  ef&ct 
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M^Kenzie  o.  Crichiony  19th  June  1747»  voc€  Hypolbecy 
No.  13.  See  bis  NoUi^  p^»  197.  In  Fraoce  the  sdioe  queft- 
tion  had  created  gome  difficulty.  Pothier,  in  this  Traits  du 
'Contract  de  Louage,  No.  228.  after  stating  that,  by  the  law 
of  hypothec,  as  established  in  the  Roman  Jurisprudence,  the 
.  landlord's  security  was  not  extended  over  the  furniture  of  the 
tenant  in  a  farm,  says,  that  the  customs  of  Paris  and  of  Pi^ 
leans,  ^^accordent  aux  locateuis  de  metairie'fe»  une  espece 
'*  de  droit  de  gage,  non  seulement  sur  les  fruits  qui  y  nais- 
*<  sent,  mais  m^me  sur  les  meubles,  que  les  fermiers  ont 
''  dans  les  dites  m6tairies,  tel  que  Tout  les  locateurs  des 
''  maisoBs  de  ville. 

*^  A  regard  des  Coutumes,  qui  ne  s'en  sont  pas  explt- 
qntesi  il  se  trouve  au  premier  tome  du  Journal  des  Aildn 
/*  ences»  viii.  25»  un  Arret,  du  22.  Not.  1655 f  qui  a  jttg6 
"  que  les  locateurs  des  metdries  et  beina  de  compagoe 
**  n'avoient'ce  droit  que  sur  les  fruits,  conformement  aux  lolx 
*'  Romatnes  et  non  sur  les  meubles ;  la  cootume  de  Paris 

qui  Pacoorde,  ne  devant  pas  k  cet  6gard  laire  loi  hors  de 

son  lerritobe.  11  ne  paroit  pas  que  cet  arret  mt  6t6  suivey 
**  car  Basnage*  en  sod  Traits  des  Hypotheques  attest^  que 
/'  c'est  un  usage  g^n^ral  de  la  France  coutumierOy  que  les 
^*  locateurs  des  m6tairies  ait  ce  droit  sur  les  meubles  comme 
'<  sur  les  fruits.  ** 

We  may  perceiye  in  this  the  causes  of  the  difficulty  ex- 
-perienced  by  our  Judges.  The  Roman  law  gaVe  a  right  of 
hypHtHee  to  the  landlord  of  an  urban  tenementy  but  did 
not  attend  it  over  the  furniture  of  an  agricultural  tenant ; 
and  hence,  the  Court  of  Session  seem  to  have  been  desirous 
of  conferring  the  right  virtually  on  the  landlord^  without  re- 
cegoiaing  it  as  a  right  of  hypothec.  This  point,  therefore, 
in  S9  br  as  it  regards  the. furniture  of  an  agricoltucal  teuaaly 
cau  scarcely  be  considered  as  fixed. 


At 
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wb^re  thi^re  19  a  ^able^^,  ^e  must  distingin^ 
between  the  case  where  this  subtejoant  has.berai 

It  m»f  not  b0  ioiproper  h#re  to  atnte  the  impdrl  9i  some 
of  Ibe  reoent  deoiaions  conooniHig  (k»  landlord's  rigbt  of  iqr« 
pothtic  in  i^f&oyt  and  other  tenements  unooiineoted  with  an  agri- 
CidtUral  lea$ie»  This  right  seems  to  resemble  tbe  hyj^othiBc 
over  the  stocking  ef  a  fimos,  add  ^extends  geaeraliy  ox&c  the 
irroecia  ft  iU^ay  induding  not  onl  j  the  fiirniture  ef  the  tei^aoty 
butf  according  to  some  «itboritiei»  even  Us  wenring  appar^ 
See  the  Countess  of  CaiWider  v.  Caispbell,  12th  June  1708* 
Eount.  Mor*  p.  6£ii.  B^U's  Com.  Vol.  II.  p.  M.  4th 
BdU.  And  LocdAobertson's  opinion  in  M^Pbenon  <;.  Chris- 
tie, ^t^/ni,  p.  S89.) 

This  hypothec  ov«r  uvaecUL  ei  iUaia  is  not  con6ned  to 
dtfeUing-lioufies,  bnt  «ztends  to  %\^Bf  manufaotorte^,  iswe* 
houses,  cettaES,  millst  bceweries,  colliertes,  &c.;  andindudee 
utensils,  rude  materials,  and  manufactuited  prodaoe^  jSbop 
{(oodi  are  also  liable,  hut  the  landlord  cannot  widH»ut  a  ser* 
questration,  prevent  their  being  aold  jn  the  a>Mrae iof  trade; 
and  a  dofsaj^N^  purchaser,  mdKing  puitehoBOs,  howe?er  ok.* 
tensive,  wiM  be  uSe.  But  the  goods  of  ethers  in  n  tenant's 
bouse,  warahbuse,  or  workshop,  and  the  eftols  •bekmgvig 
to  travellers  in  an  inn  or  hotel,  ace  not  subject  to  the  !land«> 
lard's  hypothec ;  except  that  iriicre  Jhiue  i^  paid  for  jthe  coa^ 
tody  of  such  goods^  the  landlord,  as  in  the  case  of  eattb^ 
taken  in  to  graze,  will  be  enthled  to  iclaiin  the  Jiire  ndAch 
may  be  payable  and  unpaid ;  Bdl's  Com*  Vol.  II.  p.  S£« 
Ersk.  B.  II.  tit.  6*^0^ 

Where,  however,  the  .tenant  himMlf  p^ya  hire  for  the  4»^ 
itecia  et  tUaiOy  practice  and  recent  authorities  seon  to  have 
food  a  different  rule.  Tliua  die  hypothec  attaches  to  furaU 
tAire  faired  in  by  a  tenant  bom  ft  broker.  In  one  case*  a 
house  had  been  furnished  partly  wiiii  the  tenant's  .€»ra  far^ 
niture,  partly  with  furniture  from  a  broker,  and.paiftly  with 
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approved  of  by  the  landlord,  and  where  he  has^ 
not  been  approved  of. 


fitrniture  for  which  no  hire  was  paid.  The  landlord  seques- 
trated the  whole  furnitiHre  for  rent  without  opposition  from 
the  broker ;  btit  at  the  suit  of  the  owner  of  the  furniture 
which  had  been,  deposited  or  lent,  it  was  restored,  as  not  be* 
ing  liable  to  the  hypothec ;  Cowan  v.  Perry,  31st  January 

1804,  not  reported^  but  noted  in  Wilson  v.  Spankie,  17th 
December  181 S.  Fac  Coll. ;  and  in  Bell's  Com.  Vol.  IL  p. 
35.  4th  Edit.  This  decision,  however,  can  hardly  be  con- 
sidered as  an  authority  on  the  point,  since  the  broker  did 
fM>t  appear ;  and  all  that  it  fixes  is,  tliat  fimiiture  deposited 
or  lent  to  a  tenant,  does  not  fall  under  the  hypothec ;  and 
eren  on  this  point,  it  appears  that  there  was  enough  for  the 
lanAord,  without  disputkig  the  question  with  the  owner  of 
the  lent  furniture.  Bert  in  another  case,  where  the  broker 
bad  actually  got  back  his  furniture,  the  Sheriff  ordered  it  to 
be  restored  to  the  operation  of  the  hypothec ;  and  the  Courts 
on  the  ground,  it  is  said,  that  brokers,  in  letting  out  furniture 
to  hire,  are  aware  of  the  risk  they  run,  and  in  practice  take  at 
rate  of  hire  which  covers  it,  remitted  to  the  Lord  Ordinary 
to  refuse  a  bill  of  advocation  of  the  Sheriff 's  judgment ; 
Wauchope  of  Niddry  v.  Gall  and  Ross,  SOth  November 

1805,  no^  reported^  hvkt  also  noted  in  Bell's  Com.  ut  supra. 
See  ako  Bankton*s  Inst.  Book  I.  tit.  17.  $  10* 

One  caee,  which^  is  reported,  confirms  the  rule,  for  it  was 
there  held^  that  a  cautioner  who  pays  rent,  is  entitled  to  an 
assignation  of  the  landlord's  hypothec  ewer  fwrnUute  hired 
Jrom  an  upholsterer  %  Stewart  v.  Bell,  3l8t  May  1814.  Fac. 
Coil,  corrected  in  App.  to  Fac.  Coll.  Vol.  XVIII.  And  in* 
the  case  of  Penson  and  Robertson,  petitioners,  6th  June 
1820^  Fac.  CM.  it  was  expressly  decided,  that  a  musical 
instrument  lent  out  for  hire  falls  under  the  landlord's  right 
of  hypothec.    In  that  case,  a  petition  by  the  lenders  of  the 


CRO^  A.ND  STOCKING  OF  SUBTENANT.    389 

The  landlord  will  be  held  to  have  approved 
of  the  subtenant,  where  the  lease  contains  a 

instrument,  was  refosed  without  answers,  on  the  grouhd.that 
there  was  no  distinction,  as  regards  the  hypothec,  between 
a  musical  instrument  lent  for  hire,  and  other  hired  furniture. 

The  Court,  however,  have  held  the  hypothec  to  be  effec- 
tual  over  furniture  belonging  to  the  tenant's  creditors>  who 
had  allowed  it  to  remain  in  the  house  without  hire  ;  Wilson 
V.  Spankie,  17th  December  1813.    Fac.  Coll.       ^ 

The  mode  of  rendering  this  hypothec  effectual,  is  by  se* 
questratlon  and  sale  ;  but  as  the  tenant  of  a  dweUing«h6use 
cannot  possess  without  furniture,  it  is  doubtful  whether  ^  the 
furniture  can  be  sequestrated  currefUetermnOf  even  when 
the  tenant  is  vergens  adinopia^;  Wills  v.  ProUdfoot,  12th 
February  1800,  not  reported' 

T}us  hypoUiec  does  not  cease  by  the  removal  of  the  fur* 
luture  to  another  house  on  the  term-day,  for  until  then  the 
landlord  cannot  demand  his  rent.  Like  the  hypothec  over 
stocking,  it  is  understood  to  continue  for  three  months  after 
the  term  of  payment  of  the  rent ;  and  if  the  furniture  has 
been  carried  off,  the  landlord  may  follow  it  into  the  posses* 
aion  of  ano^r  landlord,  and  render  his  right  effeotual  by 
se'questration  at  any  time  within  the  three  months ;  Chrlitie 
«•  MTherson,  14th  December  1814*  Fac  Coll.  In  this 
case  Christie  was  M'Pherson's  tenant,  and  with  his  land- 
lord's consent  he  subset  the  subject,  a  shop,  to  Halket*  On 
the  term  day  Christie,  the  principal  tenant,  paid  the  rent  to 
M'Pherson,  but  Halket,  Christie's  subtenant,  did  not  pay 
the  subrent.  Christie's  lease  had  expired  at  this  ^rm,  and 
MTherson  let  the  shop  to  Halket,  who  thus  became  princi- 
pal tenant.  After  the  term^daj^  and  while  Halket  was  sit- 
ting as  MTherson-s  tenant^  Christie  the  former  tenant  se- 
questrated Halket's  effects,  within  the  three  months,  for  the 
aubrent.    M^Phersoo  maintained  that  tbe  invectffi  et  iUfita 
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power  of  subsetting ;  he  Mrill  4lso  be  held  to 
have  approred  6f  him,  where,  knowing  bhiii  to 


Wtife  li]r|iothecBled  to  lum  for  the  carr&oA  rent.  Chrbtid 
argued  that  bis  right  of  hypothec  for  this  Itet  term'e  sab* 
rent  continued  in  force  for  three  mdnthe  after  the  term  t 
that  he  enjoyed  this  right  bodi  as  lessor  6f  the  subte&se 
widi  the  landlord's  coasetit^  and  in  Tirtae  of  an  implied  as« 
eignation  of  the  hypothec  of  the  hmdlord,  to  whom  he  had 
paid  the  rent*  The  Court  decided  in  fat^u^  Of  CbrfsUoi  cm 
the  general  principle^  that  the  landlord  canfbllow  the  fufni* 
tare  into  the  possessien  of  another  within  the  three  montha. 
the  practiee  of  the  inferbr  courts  in  £duib«rgh  was  preved 
to  be  in  cei^rmity  with  this  decision* 

As  in  urban  tenements  a  power  of  suhsetting  is  pnesomed^ 
unless  the  contrary  be  expressed,  it  seems  to  be  he)d»  that  if 
«M  stibtenjnil  pays  his  irent  bonajidef  and  at  thtf  regular 
tMbOria  the  principal  tacksman^  he  will  be  free  from  Kuy 
^ahd  at  the  Instance  of  the  landlord ;  Bell's  Com*  VoL  II. 
p.  S6,  4th  Edit*    See  also  Bankton,  B.  II.  tit.  ix4  §  17* 

The  hypothe<{  over  furniture  is  for  each  year's  rent  suo^ 
twMhely^  like  the  hypothec  dver  cattle,  and  fbr  no  more; 
Jiiik  'Ok  Lalids^  7tb  December  1680.  Mor*  p.  6243 ;  in 
tiiiieh  tase  it  was  held,  in  a  competition  between  the  lead* 
loiid  dnd  a  poinding  ci'ediior  of  tiie  tenant ,  that  the  land^ 
-lord  aaigbt  stay  the  poinding  until  M  he  was  satisfied  of  a 
*^  yeAr*s  mail  owing  for  the  house,"--^''  but  that  he  could 
^'  dot  stay  the  poinding  upon  pretence  that  any  more  terma 
'*  ff^te  owing  to  him."  He  had  interfered  with  the  poinding 
creditor^  od  to  allegation  that  three  terms*  rent  were  dufe 
to  him;  Before  procjeedlng  with  the  poinding,  therefore, 
the  creditor  is  bound  to  settle  with  the  landlord  for  the  hy^ 
pothecated  rent*  In  one  casd,  where  a  creditor  had  poinded 
the  tenant's  household  furniture  in  prejudiee  of  the  landlord's 
iiigbtr  the  Sheriff  of  Ediaborgb  ordained  the  creditar  *'  ii»- 
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ht  a  subtenaat,  he  has  received  the  rent  fram 
him,and  grafted  him  discharges.  In  othercases^ 


*^  Btftntly  to  restore  the  goods  poinded,  or  make  payment  to  the 
''  lattdloird  of  the  year's  rent ;  and  granted  warrant  to  appre- 
<*  head  and  incarcerate  the  defender  (poinder)  until  he  should 
'^  obtemper  the  sentence."  The  poinding  creditor  was  accord*- 
ingly  imprisoned ;  and  having  brought  an  action  of  damages 
against  the  Sheriff  and  the  private  party^  the  Court,  on  re* 
ports  being  returned  that  it  was  the  practice  in  the  Sheriff  and 
Baillie  Courts  of  Edinburgh,  when  a  complaint  was  made  that 
effects  had  been  carried  off  in  prejudice  of  tlie  landlord's  hy- 
petheC)  to  grant  summary,  warriuit  for  replacing  ^e  eSfeots  or 
paying  the  renti  assoilzie^  the  Sheriff  and  private  party,  from 
the  coaclusions  of  the  action ;  Jackson  v.  Lind  and  Falaf 
9th  July  1745.     Mor.  p.  6245. 

The  term  of  three  months  after  the  term  of  payment  of 
the  rent,  is  in  like  manner  as  in  the  case  of  cattle,  allowed  to 
the  landlord,  wi^tn  which  he  may  make  his  right  effi^tual 
by  sequestration.  A  warrant  of  sequestration  once  executed 
within  the  pr<qier  timci  operates  as  an  effectual  attachment, 
ftlthough  no  sale  of  the  sequestrated  efects  take  place  within 
the  three  months ;  M^Leod  t),  Thomson's  ck^editots,  ^4th 
May  1605 1  not  reported,  but  noted  in  Beil's  Corn*  If «  p«  59^ 
4th  Edit.  In  that  case,  warrant  for  sequeitration  Was  issued 
and  executed  within  three  months  after  the  term  of  payment ; 
and  at  the  distance  of  six  months  afterwards,  the  landlord  ap«- 
pUed  for  warrant  to  sdi*  The  creditors  of  the  tenant  op* 
posed  this,  on  the  ground  that  the  landlord's  privilege  had 
expired.  But  the  assessor  to  the  Magistrates  of  6^1asg0Wj 
fidd  afterwards  the  Court  of  Session,  held,  that  the  landlord 
*<  having,  wkhin  ^ee  montlis  ^ft^  the  ksl  te^m  of  pAyment 
**  of  the  rent,  made  the  hypothec  over  the  tenant's  furniture 
"  effectual  by  sequestration,  he  is  still  entitled  to  his  previ- 


,592  »¥FOTHEC  0V£& 

the  landlord  will  be  at  liberty  to  disregard  the 
subtenant's  right. 

!•  Even  where  the  subtenaiit  hfts  been  acr 
knowledged  or  approved  of  by  the  landlord,  th? 
landlord  will  be  entitled  to  draw  the  subrent 
in  payment  of  the  rent  due  to  him  by  the  prin- 
cipal tacksman ; '  and  having  thus  a  right  to 
the  subrent  in  whole,  or  in  part,  he  must  con- 
sequently enjoy  the  same  right  of  hypothec 
over  the  crop  and  stocking  of  the  subtenant, 
for  securing  payment  of  that  subrent,  which  h^ 
had  when  the  lands  were  in  the  possession  of 
his  own  immediate  tenant.  But  it  is  obvious, 
that  unless  the  subtenant  be  interpelled  by  the 
landlord,  this  right  can  last  only  until  the  temi 
-■     «    I  •>'•  ■■II I  I  I        » 

f*  legei  as  it  uppears,  from  the  whole  ciccumstaoces,  that  no 
f  *  delay  took  place."  - 

It  follows  by  iinplication  from  this  decision,  and  it  is  so 
laid  down  by  Professor  fiell,  that  the  landlord  may  lose  the 
fight  which  the  sequestration  confers,  by  undue  delay,  or 
maraf  in  applying  for  the  ufarrant  of  9ale*  See  Bell's  Com, 
Vol.  II.  p.  SB,  4th  Edit. 

Were  the  limdlord,  afler  sequestration,  but  before  a  sale» 
^o  allow  the  furniture  to  be  removed. to  another  hoQse» 
without  asserting  his  right,  that  change  of  possession,  it  ha9 
|>een  argued,  would  be  a  mid  impediment  sufficient  to  deprive 
the  landlord  of  the  right  conferred  by  the  sequestration* 
Such  a  quastioQ  occurred  in  the  Bill  Chamber  in  Nov*  1821, 
and  a  Bill  of  Advocation  was  passed ;  but  the  case  was  settled 
extrajudicially. 

f  Anderspn  and  Proyan  v.  tl^e  Town  of  Edinburgh,  3.1st 
.January  1665.    Stair.    Mor.  p.  6235« 
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of  payment  of  the  subrent ;  for  the  subtenant 
being  bound  to  pay  at  a  certain  term,  and  being 
approved  of  by  the  landlord,  it  follows,  that  when 
he  bonajide  pays  the  subrent  to  the  principal 
tacksman  at  the  stipulated  term,  he  pays  with 
safety.  It  is  therefore  only  where  the  landlord 
has  properly  interpelled  the  subtenant  prior  to 
the  term  of  payment,  or  before  the  subrent  is 
actually  paid,  that  he  can  insist  for  the  sub*. 
rent  from  a  subtenant  whom  he  has  approved 
of  ;  consequently,  his  right  of  hypothec 
over  the  subtenant's  crop  and  stocking  will 
be  restricted  to  the  subrent,  whatever  it 
may  be. 

It  was  found,  in  a  case  which  was  very  delil 
berately  decided,  that  a  bonajide  payment  will 
\)o  effectual  tp  the  subtenant,  when  made  after 
the  term  of  payment.  This  case  also  shows 
the  principle  which  will  regulate  the  decision 
where  the  subtacksman  has  not  been  acknow- 
ledg^d  by  the  landlord.  The  tenant,  in  the  case 
referred  to,  had  powers  to  subset  the  farm,  and 
be  subset  it  tp  ce|*tain  subtenants,  who  for 
many  years  had  paid  their  rents  to  the  princi- 
pal tacksman,  without  challenge  from  the  landr 
lord.  At  last  the  principal  tacksman,  after  re« 
ceiving  the  term's  rent  from  the  subtenants^ 
failed  to  settle  for  that  term  with  the  landlord, 
who  applied  for  a  sequestration  of  the  c^op  and 
stocking  of  the  subtenants,  in  payment  of  the 
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principal  rent.  The  subtenants  relied  mueb 
on  the  power  of  subsetting  granted  to  the  ter 
nant^  which  they  maintained  was  equivalent  tQ 
a  conveyance  o£  the  landlord's  right  of  hypo-- 
tiiec,  and  he  having  empowered  the  tenant  tQ 
receive  the  rents  due  by  the  subtacksman^ 
could  not  be  allowed  to  insist  that  they  should 
pay  their  rents  a  second  time  to  him.  Th^ 
liord  Ordinary  found  the  landlord  entitled  tp 
demMid  the  tents  from  the  subtacksmen,  not« 
withstanding  their  having  paid  bona  fide  to  the 
principal  tenant/    But  this  judgment  was  aU 


■^AMaMaMnaiiia^A-^ 


'  The  ienns  of  the  judgment  were  these :  *^  FimbSi  that  thf 
*^  heritor's  real  right  and  security  of  hypothec  for  his  princl- 
**  pal  tackduty  or  rent,  so  long  as  it  continued  in  f^rce,  did 
''  extend  to  and  affect  the  whole  crop  and  stocking,  upon 
'*  all  and  every  part  of  the  land  let  by  him  in  the  principal 
**  tack  thereof,  whether  sach  crop  or  stocking  beloi^ed  to 
**  the  principal  tacksman  himself,  or  to  the  defenders  add 
*'  others  his  subtenants ;  and  was  neither  excluded  nor  re- 
**  stricted  in  its  effect  by  the  principal  tacks  bearing  a  power 
**  or  licence  to  the  tacksman  to  subset  the  said  lands :  Finds, 
'*  that  it  was  not  necessary  for  preserving  the  said  heritor's 
'*  hypothec,  that  he  should,  either  before  or  after  the  termj 
^<  interpel  the  defenders  whom  he  had  not  accepted  of  ai 
'*  his  tenants,  from  paying  their  subrenis  to  the  principal 
"  tacksman,  under  whom  they  possessed ;  but  that  the  said 
**'  subtenants,  when  making  such  payments,  did  it  at  the 
*'  hazard  of  their  crop  and  stocking,  being  still  affiscted  by 
**  the  heritor's  legal  right  df  hypothec ;  m  case  the  principal 
<<  tacksman  should  fail  to  pay  up  to  him  the  wholef  of  ^d 
'*  principal  tackdutyi  for  security  of  which  that  hypothec 
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ter^d  by  tbe  Court ;  there  was  a  gre4t  diversity 
of  opinion  araong  the  Judges.  It  was  observed 
4Xk  the  Bench,  that  this  decision  was  not  to  lie 
viewed  as  detenniiiing  in  general,  that  where 
inbd^ting  is  lately  notprMtited^  the  huidk>rd's 
hypothec  can  be  excluded  by  payments  mad^ 
I  ail^r  the  legal  term  to  the  principal  lessee :  Sot 

I  here  the  special  power  to  subset,  and  the  long 

and  unhiterrupted  use  of  payment  by  the  sub. 
tenant,  seemed  to  have  considerable  weight  with 
some  of  the  Judg*es«' 

This  case,  there£«pe,  contains  the  wbde  doc« 
trine  dn  the  point ;  the  Lord  Ordinary's  judg- 
ment fi^es  the  rule  where  the  subtenant  has 
not  been  acknowledged  by  the  landlord,  and 
i  ■  ■  ■ ' 

^^  ti^stilUubsntitig:"-^'*  Atidthereforefind8,Uista$thepur- 

^'  slier  obtained  a  s^estratioa  of  the  whole  crop  and  itoek- 

.**  ng  ca  the  laads  eentamed  in  the  principal  tack,  withiD  leas 

I  *<  thaa  tbtf  e  meaths  after  the  said  term  of  Martinmas  1782, 

''  when  the  principal  tackduty  in  question  fell  due»  the  in- 

**  termediate  payments  made  by  the  defender  to  the  prind* 

I  "  pal  tdcksmaii,  or  disdiafges  of  th6  subrents,  granted  by 

I  *'  hfnf  to  th«m|  coaid  be  no'  bar  to  the  siud  Seqnestration, 

I  /   *<  snd  that  the  se^estratiim  otusl  still  subsist  accord- 

^  Blane  v.  Morison,  8di  March  1785.  Mor.  p.  6292. 
Mr  Ivory  has  a  long  note  about  thig  case,  expressive  of  his 
approbation  of  the  decision ;  and  in  the  same  note  he  inti- 
mate his  eoncurrence  in  the  doctrine  of  Professor  Bdl,  na- 
fttr^  to  on  Note  i  on  the  n^xt  pdge.  .  Se^  Aot^*!  Ersk  B. 
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shows  that  payments  made  by  a  subtenant  in 
such  a  situation,  though  made  after  the  t^rm  of 
payment,  expose  him  to  the  risk  of  being  obliged 
to  pay  over  again,  if  the  principal  tenant  should 
fall  in  arrear :  While  the  judgment  of  the  Court 
shows,  that  a  power  of  subletting  contained  in 
the  lease,  will  be  held  equivalent  to  an  approba^ 
tion  of  the  subtenant  by  the  landlord ;  and  of 
course  will  save  the  subtenant  from  any  de-- 
mand  of  repetition,  where  his  payment  to  the 
principal  tenant  has  been  made  bomjftde^  and 
after  the  regular  term  of  payment.  As  long  as 
the  jsifbtenant^s  rent  remain^  unpaid,  the  land^ 
lord,  of  course,  may  sequestrate  his  crop,  as  well 
as  the  principal  tenant'^,  for  payment  of  the 
rent. 

JBefor^  leaving  the  case,  where  the.  sub- 
tenant has  been  approved  of  by  the  landlord^  it 
may  be  remarked,  that  the  question  with  regard 
to  the  effect  of  the  hypothec,  where  there  is  a 
partial  sublease,  remains  as  yet  undecided. 
Can  a  landlord,  wheye  he  has  received  a  sub- 
tenant in  a  part  of  the  farm,  demand  frc»i^  him 
the  whole  of  the  principal  rent;  and  is  the 
subtenant's  crop  exposed  to  the  hypothec  for 
the  whole  of  the  principal  rent;  or  must  the 
landlord  restrict  his  demand  to  ^  proportional 
part  of  the  principal  rent,  corresponding  to  the 
subrent  payable  \}y  the  subteaant  ?  With  re- 
ference to  what  ought  to  be  the  eflfect  of  the 
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landlord's  con^nt^  and  to  the  equity  of  the 
case,  wd  may  fairly  conclude,  that  were  such  a. 
question  to  occur,  the  landlord's  claim  and  the 
extent  of  the  hypothec  would  be  limited  to  the 
subrent.i 

2.  Where  the  subtenant  has  not  been  accept-* 
ed  of  or  received  by  the  landlord,  the  whole 
corn  and  stocking  on  the  subtenant's  posses- 
sion remains  hypothecated  to  the  landlord,- 
for  the  rent  due  to  him  by  the  principal 
tenant/ 

'  See  BelTs  CammentarieSf  Vd^  IL  p.  36,  4/A  EdStiotUt 
w&ere  a  different  opinion  is  intimated.  Professor  Bell  seems 
to  think,  that  on  strict  principle,  the  subtenant  cannot  op- 
pose the  landlord's  universal  right,  and  that  all  to  which  a 
subtenant,  in  such  circumstances,  is  entitled,  is  an  assigna- 
tion to  the  landlord's  right  of  hypothec,  so  as  to  enable  him 
to  operate  his  relief  agaiiist  the  principal  tenant,  or  .other 
sub-tenants. 

^  Lord  Salton  V.  Club,  25th  January  1700.  Fpunt.  Mor. 
p.  1821,  and  p.  6224*.  In  this  case.  Lord  Salton  had  let 
certain  lands  to  Eraser,  part  of  which  he  subset  to  Club  ; 
and  Fr^ser  having  become  bankrupt,  Salton  pursued  Club ; 
and,  in  virtue  of  the  right  of  hypothec  over  the  lands  pos- 
sessed by  Club,  insisted  for  the  rents  due  by  Fraser.  Club 
resisted  the  demand,  on  the  ground  that  he  could  be  no 
farther  liable  than  for  the  rent  payable  by  him  to  Fraser. 
The  landlord  on  the  other  hand  maintained  that  he  was  at 
liberty  to  distress  any  part  of  the  land  let  to  Fraser  for  the 
whole  rent,  as  far  as  the  crop  will  go ;  and  he  has  no  con- 
cern with  the  amount  of  Club's  subrent.  The  Court 
^  found,  that  it  would  diminish   exceedingly  the  master's 
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Catde  taken  in  to  graze.^^'EnkiaB  seems  to 
consider  it  as  not  altogether  a  settkd  point, 
whether  the  cattle  of  <^hers  taken  in  hy  a  te- 
nant to  ^raze  are  subject  to  the  landlord's  hjpo^ 
thee*  It  has  been  long  ago  decided,  however, 
that  the  hypothec  does  not  extend  to  such  c».t- 
tle.^   Here  the  landlord's  preference  is  confined 


■  ■.■<■        •  ■«  #■  ^^^iVW«v^«ar>V^T*~r*'VW1 


**  fMivilege  of  iiypotbec,  if  kia  t^sol  anb-sel^nc  a  fiptrti  k^ 
*^  bf  d  w^y  ftccesf  to  compd  tho  subte»mit  lo  p^y  no  mor^ 
**  than  his  tackduty    amounted    to ;  but  found  t^^   haill 

fruits  growing  on  the  ground  subset  were  impignorate  to 

him  for  the  rent,  as  well  as  the  fruits  and  goods  on  the 
^  rest  of  bis  ground,  unless  he  had  accepted  htm  as  sub* 
•*  tacksman.** 

*  Brown  v.  Sir  J.  Sinclair,  19di  November  and  Ist  Decern* 
ber  1724.    Edgar's  Decisions*    Mor.  p.6204. 

Andi  assuming  the  point  as  perfectly  settfed  in  a  iater 
case^  where  a  tenant  had  token  a  fmrm,  consisting  of  sever* 
al  large  enclosures  laid  down  in  grass,  into  whidi  he  receiTcd 
the  cattle  of  others  to  graze;  instead  of  stocking  the  farm 
with  cattle  of  bis  own ;  the  Court  found  the  landlord  encStted 
ta  jrcsmoTe  the  tenant  on  his  failure  to  prove,  that  the  value 
of  hia  own  property  on  tlie  farm  was  sufficient  to  covor 
tlie  rent ;  Ross  MlCye  v.  Nabony^  4th  December  17S0. 
F^c*  Coll.    Mor.  p.  6214. 

In  the  neighbourhood  of  large  towns,  where  the  praetice 
of  letting  enclosure^  for  the  express  purpose  of  grazing  die 
cattle  of  others,  is  very  common^  it  is  prd>fl(ble  that  the  te« 
AantVill  provide  against  such  questions,  by  stipulating  that 
the  landlord  shall  be  satisfied  with  a  cautioner  for  the  pi^- 
vient  of  his  rent.  A  course  which  will  also  be  followed 
where  grass  parks  are  let  to  a  tenant,  who  cuts  the  grass  and 
carries  it  immediately  to  town  for  sale.  In  the  latter  case, 
the  landlord  will  not  likely  relinquish  his  right  of  hypothec, 
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to  the  grass-maill  dqe  by  the  owners  of  the 
cattle  for  their  pasturage,  and  secured  bj  the 
tenanted  nght  of  retention."  ' 

Having  thus,  in  some  degree,  explained  the 
nature  of  the  landlord's  hypothec,  and  of  the 
right  of  retention  which  he  enjoys,  we  have 
next  to  consider  the  landlord's  privilege  with 
reference  to  the  case  where  the  subject  of  the 
hypothec  is  carried  ^ff  the  farm,  either  by  the 
private  act  of  the  parties,  or  by  legal  diligence. 

1.  Where  the  subject  is  carried  off  by  the  pri' 
vate  act  4ffAe  party. — Were  the  landlord's  right 
of  preference  to  be  defeated,  the  instant  the 
subjects  of  the  hypothec  were  removed  from 
the  farm,  the  right  itself  might  be  rendered  in 
a  great  measure  nugatory.  Our  practice, 
therefore,  has  not  only  afforded  the  landlord 
redress  in  such  circumstances  by  meuis  of  ju- 
dical proceedings,  (as  we  have  already  seen), 
but  it  has  also  permitted  him  at  his  own  haod^ 
without  waiting  for  the  authority  of  a  judge,  to 


even  on  caution,  except  to  the  extent  of  allowing  the  tenant 
to  cut  and  and  carry  off  the  grass  for  sale ;  so  that,  in  conu 
petition  with  the  diligence  pf  creditors,  the  hypothec  over 
the  crop  will  be  effi^ctual ;  B^i  CommcntariUf  Vol.  11.  p. 
54,  4^k  Edit. 

"  fosk.  Inst.  B.  IL  tit.  vi.  ^  6S.  BimktoPs  B^  J.  tit.  17» 
4  10,  expressly  states^  that  such  cattle  fall  under  the  hypo- 
thec ;  but  Professor  Bell  corrects  the  mistfdc^ ;  Com-  V^ 
IL  f.  SS»  Note  4. 


L 
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bring  back  to  the  fann,  tia  facti  "the  crop  and 
stocking,  where  they  have  been  carried  off  by 
the  private  act  of  the  party.  As  this  privilege 
of  brevi  manu  recovery,  however,  might  be  at- 
tended with  more  danger  than  advantage,  could 
it  be  resorted  to  at  any  distance  of  time  after 
the  removal  of  the  effects  ;  our  authorities  agree 
that  it  must  be  exercised  de  recenti^  an  expres- 
sion which  in  this  instance  has  been  construed 

s 

in  practice  to  signify,  within  24  hours  after  the 
effects  sought  to  be  recovered  have  been  carried 
off.*"  If  the  landlord  attempt  to  avail  himself 
of  this  privilege  after  the  lap&e  of  that  time,  hQ 
will  expose  himself  to  an  action  of  spulzie* 
£ven  a  warrant  of  the  Sheriff,  if  it  has  been  ob- 
^  tained  de  piano  on  the  landlord's  application, 
will  not  entitle  him  to  carry  back  the  effects  to 
the  farm,  if  they  have  been  once  settled  on  the 
grounds,  or  in  the  possession  of  a  purchaser; 

^  Crlchton  v^  the  Earl  of  Queensb'erry,  1 1th  December 
1672.  Stair.  Mor.  p.  6203.  In  this  case  the  tenant  re- 
moved a  flock  of  sheep  from  the  farm  before  Whitsunday, 
without  paying  his  rent ;  abd  the  landlord,  de  recent^  on  the 
first  notice  of  the  removal,  and  within  24  hours,  caused  the 
sheep  to  be  driven  back  to  the  farm,  in  virtue  of  his  privi- 
lege as  landlord.  The  tenant  pursued  iht  landlord  for  a 
spulzie,  but  the  Court  sustained  his  defence  $  '<  for  they  con- 
•*  sidered  that  the  po^er  of  retention,  without  recent  recor 
*'  very,  would  be  of  no  use,  unless  the  master  kept  a  watch 
**  upon  his  tenants,  which  were  impossible.** 
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hot  will  it  alter  the  case  that  the  sate  has  heeii 
collusive,  the  only  remedy  in  such  circumftaii^ 
^3e»  being  by  a  regular  process  before  AeJod^j^ 
Ordinary/  h  ! 

d.  Whdn  the  ejects  are  cartied  6ff  by  iegd 
MUgence. — Iii  this  case  there  does  not  appear  to 
be  any  good  reason  for  allowing  the  landlord 
to  interpose  de  recenH  and  viajicti  to  carry  back 
his  goods.  There  is  not  the  ^ame  privacy  ai 
in  the  former  ca^  ;  the  removal  of '  the  effeteti 
t^anndtbis  accomplished  so  expeditionisly,  stud 
the  whole  proceeding  bears  the  character  of  & 


^^m^i^^i^t^mtmmmt^ab^ 


'  ^  Ersk.  tnst.  B.  II.  tit  vi.  $  60.  P&rk  v.  Cockboni,  9th 
February  1679«  DirlHMh  No.  d29 ;  and  Sfair.  Btfor.  p. 
6203.  Here  the  tenant  had  prirately  carried  bfT  during  th^ 
night  a*  flock  of  sheep,  vhich  hq  sold  to  his  hrother-in«>law 
who  had  got  possession.  The  landlord,  by  warrant  of  the 
Sheriff,  without  process  or  citation,  seized  upon  the  sheep 
in  virtue  of  his  right  of  hypothec ;  and  in  an  action  of  spul* 
zie,  at  the  instance  of  the  purchaser  against  the  landlord, 
tlie  Court  held  this  to  be  a  wrongous  tntromisfwnf  and  that 
neither  the  landlord  nor  the  Sheriff,  without  citing  th^imrty^ 
^*'  could  warranti^iy  briAg  back  tWef  goods  ex  int^rvdh  ex^ 
*^  cept  it  had  been  reciently  alleir  the  rtoibval-  thereof,  but 
^  that  the  buyer  was  liable^  as  {ntromftter  for  thd  j^ear's  i«nt, 
'*  if  there  were  not  sufficient  goods  beside.*'  It  was  ad* 
mitted  by  the  pursuer,  tliat  the  laiidlord  might  hai^e  arriit* 
ed  the  sheep  whei^etiieyw^e,  to  i^ide  thef  reside  df  a  ref- 
gutet  p#6oiBs;  See  flie  casci  Dick  V4  lAaiAi  vttA  SakikikM 
V.  Eind  and'  Falai.  Supra  eU.-  ia  Notes,  p;  S^. '  Abo 
M'l^ai  ^:  Jamesoii,  bot^f  v.  Bdde  tfhd^  llriii^  and 
M'Ghie  V.  Mather.    Supra^  p.  S8S  in  Notes*  i  .  •  '  - 

VOL.  1.  C  C 


401       THs  ftTMTjmQ  IK  ^mBmvtiw 


jaUiiak  iiefe ;  whfkk  ai  psfty  oiigbt  uofe  tp 
the  {Mnrer  of  oyertiiraing  at  bb  owii  hand :  h^r 
ndes,  IM^  landlotd  has  bin^elf  to  blame  for  not 
interfering  deUto  tempore.  When  this  question 
lipcArred,  the  Judges  were  lit  first  inclioed  to 
adopt  the  ease  of  Criebton  v.  the  Earl  of  Qi^enjiT 
berry  ?  ns  a  precedent,  and  to  support  the  Im^r 
lord's  priyil^ge ;  but  <m  reconsideratioii,  they 
leem  to  have  been  satisfied  of  f  he  different^ 
faetM^een  tiie  two  case9 ;  and  it  was  found,  **  that 
^^  flftpr  die  property  w*s;  trdt^sferred  by  a  regUT 
*'  lar  poinding,  tvitboat  any  opposition  thm 
"  made  by  the  heritor^  or  any  in  his  name,  the 
^  beritpr,  ^r  Ijis  factor,  conk}  »o|;  pq  ^€^ 
'^  tkdngh  witliin,S4r  honiB,  bring  ba^k  tibe 
•^g«>odrf/'' 

The  neict  point  6f  itiqiiiry  Alates  ^  the  d^- 
gree  of  preference  to  iii^hich  the  landlord  is  en^ 


*  Qorrie  V*  Ctvmlht^  $1^  J^wy  Hiff    Bale,  pec^ 


If jQir.  p.  6206.  IS^i  vwi  Hjfolb^ey  No-  4«  Tbe 
l^f^im^il  tbtt  (oue  m»d  Qnclmpn^s  wM  ^^err^d  Ip  l^,  thai 
jPclhe  klti^  die  prcyer^  wI9:MI  irfBi^ffrrcdy  whereas,  ui 
(ImI^  '<  tM  propfnty  ^QM  by  $4^0?^^  diligence  tnui^fenfd» 
1^  irbicb  i|0  nun  iPftn  ^/^  rereme.'*  dee  a^o  Elchifsa^ 
ifygqfh^  Ke.  1$.  Lerd  ElcM^\wi|t  at  first  fgimit  tfa^ 
jjilgiiiaa^lim 9^m^  Mi  epiQ»e% '' 43^1  a^avr  <m»deii|iM 
IM^t  leim.a  ureprletor  ^hpta  go^  «ere  ernHMM^ 
V  ^^ndiid  for  antlk^r  dfii^t  ooidd  i»ol  briog-  ^epK  lM|Qk  ^^ 
r  llt>«Ji«l^nt:1RMf|i9pl<|ted^lHrt 
Nelesi  p«  196*. 


WITH  TUP  ei^I21|Qa4T|Ve  P»9fE$$!^}  ^c.     ^QS| 

titled  niid^r  hip  right  of  hypo^hee;  in  otsiipi^i^ 
tiow  with  otl^r  j^ttaehi&ent$i  The  oply  lattach- 
iwht  whieh^  hy  the  iftw  of  Scotland,  ciAii  ? ona^ 
in  c[iwnpjBtitio4  with  th^  landlord's  hypOtWc,  yi 
that  of  poinding,  heciusie  th^  svb;ecl  of  tb«  hy- 
poth^c^  in  r^g^rd  to  the  tenant,  hen^  jpaoyieabtel 
cain  be  attached  by  bis  cyedit*^  only  by  th» 
diligence  fitted  for  imiTj'ing  oflf  moveable  prcj- 
p|9vty ;  though^  considered  b&  it  r$late$  to  th^ 
landloTdi  the  crop  notor^  partionkrly  m^y  b^  re^ 
g^ded  fis  of  an  hef  itahk  nature;' 

.     •  r      '. 

''  Tbe  lamilor&'s  right  of  hypotifee  is  not  tf&cted  by  Stf^ 
quelt^r^^Q  agaipBt  Ae  tenant  iindcitr  the  banlurapfl  «tftt9le8^ 
This  was  onee  decided,  (Buehan  v.  Nisbet,  10th  AugiUt 
1781.  Mor.  p.  6272) ;  and  is  expressly  fixed  by  the.  lajit 
Statute,  (54<  Geo.  III.  c.  137,  §  5),  which  '<  saves  the  land- 
*^  ]QTd*k  right  o^  hypothec,  which  shall  be  nowise  hurt  or 
'*  unpaked  by  any  tfaihg  contained  in  ibis  AM. 

Where  arrears  of  ren^,  sot  eevered  by  the  hypothee^  are 
dtit  ajt  the  dale  of  neriiiatttile  se^esftratiOD^  the  ha^dMrdtll  eif^ 
tmed  to  pursii^  tt|i  kesi^a  df  rtorovitig.  tiwdBt  tbig  k^t  itf'ldkde» 
rmA  I'lS&fOA  leejfct  tlie  tenaat,  btthcitrtt^asifteliib  €S^& 
t^Tf I  uideas  the  arreiira  as  w^}Ui>the  hyfloMtMed  rtots  ixft 
fiijly  paid  up ;  Nlsbe(  keid  Compatiy's  tirustaej  peiilten)$r,  IIMI^ 
De(ien»berl802.  FacColl.  Mof.pil^g^.  In  fbh  cittS^' 
the  iiiistee  idsbed  tb  ictiiiti  the  Uam  fyi  beh^bf  tfaitl  ^m^ 
ditoli.;  aM  ia  an  ps&akk  o(  rimomig  at  tfie  MttdlorcIV  il9' 
•<«M^  ji^  the  Act  of  SeddrtMt  1756;  the  irbstue  ofi^rbS 
fMiyniait  pf  tbe  full  renil  due  mce  tlie  vbtomebMfa^t  hf  i& 
imcmeBpeat ;  but  ai  lo  the  filiiafief  ifmdn^  w  toV^r  irhi^cB 
€h^  ferfeateaypitfiiteBteia  eifedls>  be^kted^  lAly.  iT  HM- 
dend.    The  Court  found  unanimously  that  the  landk>rd 

c  c  3 


404  TH£  HYPOTHEC  IN  COMPETITON 

•  Poinding,  however,  can  never  deprive  the 
.land4ord,  of  bis  right  of  hypothec ;  so  far  as 
that  right  goes,  he  is  preferable  to  any  poin- 
der ;  and  it  is  only  as  to  old  arrears  of  rent, 
and  other  debts  not  covered  by  the  hypothec, 
that  the  diligence  of  the  landlord  will  rank 
pari  passu  with  that  of  other  creditors,  accord- 
ing to  the  common  rules  of  preference.'  But 
the  landlord's  right  of  hypothec  is  postponed 
to  the  Crown's  preferable  claim  for  taxes  or  pe* 
nalties  due  by  the  tenant.  This  preference  is 
founded  upon  the  English  statutes  regarding 
the  prerogative  process  of  the  Crown,  which 
were  extended  to  Scotland  at  the  union  of  the 
kingdoms.  The  Act  33  of  Henry  VIII.  c.  39. 
which  is  the  leading  one,  makes  the  Crown 
preferable  in  every  case  where  the  creditor  has 
not  obtained  judgment  before  the  Crown's  suit 


•*•* 


entitled  to  decree  of  removing,  unless  the  arrears  were  paid 
in  fuUj  all  assignees,  whether  yoluntary  or  legal,  being  bound 
to  fulfil  the  cedent's  obligation.  And»  in  general,  it  may  no«r 
be  stated  as  settled  law,  that  a  trustee  for  creditors  as  well 
a|  any  other  assignee  who  takes  benefit  by  the  lease,  thereby 
ipcurs  a  personal  liability  to  the  landlord,  for  all  the  ofaljga* 
tbns  ineumbent  on  the  tenant,  whether  already  dueor  to  be- 
cpi^e  due  under  the^ea^e ;  Cuthill «.  Jefir^,  21st  November 
1818.  Fac.  Coll.  Sir,  W.  C.  FairUe  v.  Neiison  an4  Falt«i^ 
18th  Dec.  1821.  fi^iv*4  Cas$s ;  and  i^ra  c.  VL  f  1. 
'  Sir  F.  Rutfieiford  v.  Scolt,  29th  June  1796*  Mor.  p.  QtSe. 
Vtd^SujprUf  p.  S81.    Butter  i;.  Sir  Jamef  Riddel,  Suffy 

p^i-  S7*«-  .  .  .«      ....  -     . .    . 


W ITH  THE  PRCaOG ATI  VK  PROC£&S^  &C.  '^^ 

has  commenced/  And  by  the  articles  of  Union 
k  is  providad)  that  die  encoumgements,  pro- 
tections, and  restraints  on  trade,  and  the  lav^s 
of  the^  customs  and  excise,  shall  be  the  same  in 
both  countries,"  That  the  Scotish  Court  of 
Exchequer  shall  be  established  upon  the  model 
of  the  English  Court  of  Exchequer :  And  the 
6th  of  Queen  Anne,  which  establishes  that 
Courts  enacts,  *'  That  the  bodies,  as  well  as  the 
lands  and  tenements,  d^bts,  credits,  special- 
ties, goods,  chattels,  and  personal  estates,  of 
•*  all  debtors,  or  accountants  to  the  crown;  or 
*'  their  debtors  in  Scotland,  should  be  liable. by 
extent,  inquisition,  and  seizures,  or  by  any 
other  process,  ways,  or  means,  to  %he  pay- 
ment of  the  said  debts,  duties,  and  revenues 
to  the  Crown,  in  such,  or  in  the  same  m^nn^r 
and  form  as  is  used  in  the  Court  of  !plxch^- 
quer  in  England  in  lil^e  cases/*    There  is  an 


«« 


c« 

«l 
<( 
i< 
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'  Act  SS  Henry  VIIL  c.  S9,  §  74,  "  That  if  any  suit  be 
*^  coramenced  or  taken,  or  any  process  be  hereafter  award- 
**  ed  for  die  King,  for  recovery  of  any  of  the  King's  debts ; 
**  that  the  same  suit  and  process  shall  be  preferred  before  ai^ 
**  other  person  or  persons,  and  that  the  King  shall  have  firpt 
**  execution  against  any  defendants,  of  and  for  his  said 
**  effects,  before  any  other  person ;  as  also,  that  the  said 
^*  suit  should  be  taken  and  commenced,  or  process  awarded 
**  at  the  suit  of  the  Kmg,  before  jiidgmmit  given  for  th^ 

said  person  or  persons/' 

"  Articles  of  Union,  6, 18,  19* 


tt 
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exception  in  &vour  pt  lieriltable  fe6tii.tief3,  m 
these  words  :  "  Provided,  nevertheless,  tbit  no 
'•  debt  or  duty,  jfrom  any  the  debtors  or  accouiit- 
•*  arits,  to  the  Grown  in  Scotfend,  shall  bffect  dr 
•*  subject  any  real  estate  in  Scotland,  of  ^.ny 
•*  such  debtors  or  ^ccdiihtahts,  to  the  payment 
*•  or  satisfaction  of  any  such  debt  Qt  duty,  fu^ 
*^  tjjer  or  otherwise,  or  in  ahy  other  manner  dr 
**  form,  than  such  rep^l  estate  m^^y  or  oiight  to 
**  be  subject  and  liable  by  th^  laws  of  Scot- 
"  knd." ' 

These  enactments,  it  has  been  found,  give  a 
preference  to  the  Crown  in  a  competition  with 
the  landlord  under  his  right  of  hypothec,  lii 
the  first  case  whjch  occurred  upoii  thfe  point,  a 
collector  of  excise  had  obtained  a  decree  a- 
gainst  a  tenant  for  payment  of  certain  excise 
(duties,  but  ho  |ar|;her  steps  had  been  taken  un- 
til the  landlord  used  sequestration,  and  had  ob- 
tained warrant  -to  sell  the  tenant's  e&pts  in 
ps^ym^nt  pf  the  hyputhecjiti^d  rpftts^  THo^e  col- 
lector of  excise  tMevk  fippeared,  and,  by  a  pro- 
test, prohibited  the  landlord,  and  all  oI^pb,  from 
interfering  until  t)ie  debt  to  the  Crown  should 
be  paid.  It  appeared,  that  in  England  the 
Crown  is  pj:eferre4  to  the  landlord,  i^nless  thp 
l^dlprd  b^s  iy  l^gsl  ^ijig^np?  fj^rppri^ted 
the  tenant's  e&ats.    But  in  Scotland  the  right 

""  6  Queen  Anne,  c.  26,  §  7  and  B. 


ef  hypothec  is  preferable  to  the  diligfenoe  of  thtf 
bw,  and  excludes  it.  Hence  it  seemed  to  IbU 
low,  tl)at  m  the  completed  diligence  of  the 
^nglish  law  gives  the  landlord,  in  !plngland^  a 
pi^ferei^kce  oyer  the  Groww,  8P  in  Sqotlaftd  a 
ri^t  whifi^  leaa  {M^^roble  to  the  eopppleted 
diligent  of  the  Scotish  Uw,  oiight  to  exclude 
the  prerogative  process  of  the  Crown ;  and, 
accordingly,  the  Court  of  Session,  proceeding 
chiefly  on  the  prinpiple,  that,  in  the  application 
pf  thiese  e^^t^li^nts,  ,the  law9  pf  the  two  couii- 
trie^  ought  to  he  aasimilated  aa  pouch  as  possi- 
ble, fouad,  *♦  Tliat  the  landlord's  right  of  hy: 
**  pothec  over  the  crop  and  stocking'  of  his  te- 
"  nant  cannot  he  defeated  hy  the  prerogative 
"  process  of  the  pjrown^  ip  virtjup  of  tl^fs  stat 
**  pf  the  33  yew  pf  the  wig»  of  Henry  VIII.. 
*^  as  extended  to  Sooklond  by  the  articles  of 
ff  Union,  and  the  Act  of  l^ariihifaent  the  6th  of 
•*  Qiieen  Anne,**  *    But  this  judgment  was  re- 

y  Ogiivy  V.  Wiogate,  29th  June  1791.  Fi^c.  CoU.  Mor. 
p.  7884.  House  of  Lords,  ISth  June  1792.  It  was 
**^  Ordered,  that  nie  interlocutors  complamed  of,  in  so 
'Mfar  as  they  declare  generally  that  the  landlord's  hypo* 
^  thee  over  the  crop  and  stocking  cannot  be  defeated  by 
'^^  the  prerogative  process  of  the  Crown,  (n  virtue  of  the 
**  statute  SS  Henry  VIU.  as  ejLtended  to  Scotland  by  &e 
^  Articles  of  Union,  and  the  Act  of  Parliament  of  6th  Queen 
^*  Anne,  be  reversed:  But  that,  in  respect  that  the  King's  title 
^*  does  not  sufficiently  appear  in  die  process,  it  is  further 
"^*  ordered  that  the  cause  be  remitteil  back  to  the  Coun  of 


Versed  in  the.  Hotise  of  Lords:  and  the  deci*, 
ston  there  has  since  been  followed."  * 


'*  Session^  to  inquire  more  particularly  into-the  process,  and^ 
'^conduct  thereof,  in  virtue  whereof  the  effects  in  question} 
^.  are. supposed  to.hanw  been  subjected  to  the  king's  titlQ.** 

*  Factor  on  Leslie's  estate  v.  Tweedie,  Sd  December  1793; 
Fac.  Coll.  Mor.  p.  7889«  The  Lord  Ordinary  found,  that 
the  Crown's  preference  did  not  infringe'  on  the  right 
of  hypothec,  as  established  by  the  laws  of  Scotland 
before  die  Union  ;  but  the  Court  altered  that  interlocutor! 
According  to  tke  report  of  the  case,  **  -  Several  of  the  Judges 
*'  considered  the  question  as  determined  by  the  judgment  of. 
**  the  House  of  Peers,, m  the  case  of  Ogilvy ;  but,,  at  the 
*'  same  time,  expressed  regret  at  that  decision,  as  they  still 
«  thought  that  the  landlord's  hypothec^  as  a  real  right,  was 
**  saved  from  the  prerogative  process  of  the  Crown.  On 
*^tlie  other  band;  it  was  observed,  that,  by  the  express  words 
**  of  the  6th  Q*  Anne,  reai  ttMes  only  were  saved  from 
*'  the  Crown's  preference^  and  declared  attachable  in  no 
**  other  form  than  according  to  the  rules  of  the  Scotch 
''law:  that  a  mistake  had  arisen,  by  conipunding  a  real. 
*'  right  in  the  landlord  with  a  real  estate  in  the  debtor,  the 
'<  latter  of  which  alone  came  within  the  reservation  of  the  sta^ 
**  tute ;  and  that,  consequently,  although  the  landlord's  hy- 
•*  pothec  n^ight  be  a  real  right  in  him,  yet  the  subject  over 
**  whicb  it  extended  was  personali  and  as  sych  liable  to  the 
««  preference  of  the  Crown." 

On  the  assumption  that  th^  Crown's  preference,  in  compe- 
tition with  the  landlord's  right  of  hypothec,  is  fully  esta- 
blished by  the  statutes  referred  to,  and  by  the  judgment 
of  the  House  of  Lords,  in  Ogilvy  v.  Wingate,  two 
more  recent  dedsions,  the  one  in  the  Court  of  Session, 
and  the  other  in  Exchequer,  have  fixed,  that,  in  construing 
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Such  have  heeii  the  decisions  and  the  rea-rf 
iSfpning  on  this  subject..    The  distinction  be- 

■  I  ■  -  -  ■       ■  '■ 

tbese  fitatotes»  the  term  "judgmeui  "  signifies'  a*  final  ofder* 
of  exectttioQy  which  requires  no  farther  iaterpositsin  of  a 
Judge*     In  the  first  of  these  cases,  two  tenants  having  fal- 
len in  arrear  of  rent,  the  landlord  applied  to  the  Sheriff  for 
sequestration  ;  warrant  of  sequestration  was  issued  i6th  Fe- 
bruary, and  the  effects  were  inventoried  and  sequestrated  on 
the  20th  of  that  month.    On  the  27th  the  sequestration  was 
reported,  and  a  warrant  issued  to  sell.   On  the  3d  of  March^ 
an  information  on  the  part  of  the  Crown  was  exhibited 
against  the  tenants  as  unlawful  distillers,  and  a  fine  of  150». 
was  imposed.    On  the  10th  March,  the  warrant  to  sell  not 
yet  being  executed,  the  officers  of  the  Crown  proceeded  to 
levy  their  fine  upon  the  effects  of  the  tenants,  and  were  stopt 
by  a  suspension  from  the  Court  of  Session,  till  the  point  of 
the  Crown*s  preference  should  be  tried.     Two   questions 
arose,  1.  Whether  the  right  of  the  landlord,  with  the  pro- 
ceedings  in  the  sequestration,  did  not  amount  to  a  pledge 
made  real  by  possession  ?    And,  2.  Whether  at  least  the 
warrant  to  sequestrate,  and  the  warrant  to  sell,  did  not  a- 
roount  to  ti  judgment  in  the  full  sense  of  the  English  law  i 
Opinions  of  English  lawyers  were  taken  on  the  point ;  ana/ 
to  prove  the  course  of  proceeding  in  sequestration  for  rents, 
reports  were  ordered  from  the  Sheriff- clerk's.     It  appeared 
from  these  reports,  that  although,  previous  to  the  warrant  for 
sale,  some  investigation  is  made  as  to  the  amount  of  the  claim 
to  be  provided  for,  and  the  sum  limited  for  which  the  seques- 
trator is  to  sell,  the  proper  ascertainment  of  the  landlord's 
claim  IS  upon  reporting  the  sale,  when  the  landlord  makes  up  • 
an  account  of  his  claim,  and  on  due  investigation  a  warrant 
.  is  granted  for  payment.     The  Court  proceeded  upon  the 
great  ruling  principle  which  had  regulated  the  judgment  of 
reversal  in  Wingate*s  case ;  and  recurring  to  the  determina- 
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tween  ihe  real  estftte  in  the  landlord,  and  iii  the 
tenant,  id,  perhaps,  not  very  satisikctory  ;  bbA 
certainly,  it  remVins  to  be  explained,  how  it 
ftheuM  happen,  tb^t  probeedings  iii  England 
should  give  the  English  landlord  a  preference 
to  the  Crown,  while  a  Scotish  law  right,  pos^ 
sensed  qf  powers,  equal,  at  least  to  those  pps-- 


lion  of  the  case  in  Parker  (thp  King  versus  Cotton),  as  esta^ 
]k»lishing,  that  until  sale  of  the  effects  the  extent  of  the  Crown 
does  not  come  too  late,  they  found  the  Crown  in  thb  case 
preferable ;  that  the  proceedings  were  not  to  be  held  on  tb^ 
one  hand  as  equivalent  to  a  pledge  with  possession,  but  only 
as  equivalent  to  the  mere  custodia  legis,  which  in  £iigl|uid 
.does  not  divest ;  and,  in  the  other,  that  the  warrant  to  seU 
was  merely  interlocutory*  i^ot  final  ;  and  that  in  the  sense 
of  the  term  judgment  in  this  question,  nothing  i^  eijuivalept 
to  it  but  a  final  order  of  execution,  which  requires  no  far* 
tber  application  or  interferepce  of  a  Court ;  ^pbertson  v, 
Jardine,  6th  July  180^.    Fac.  Coll.    Mor.  p.  7891. 

In  the  other  case,  the  landlord,  after  sequestration  for 
the  rent,  had  obtained  warrant  to  sell,  and  the  goods  bad 
been  actually  sold,  but  the  s^Ie  had  not  been  reported*  Sif 
months  after  the  time  of  the  sale,  a  writ  of  extent  was  issued 

for  taxes,  on  which  the  Sheriff  extended  the  sum  in  the 

< 

sequestrator's  hands.  A  scire Jacias  was  then  issued  for  re* 
covering  this  sum,  to  which  a  plea  was  entered  on  the  ground 
of  the  sequestration  ;  and  on  a  demurrer  for  the  Crown,  the 
case  was  argued>  whether  the  Crown  or  the  landlord  had 
a  preference.  The  Court  t>f  Exchequer  held  the  Crown 
preferable,  qs  the  process  of  the  landlord  had  not  bee9 
.completed;  The  King  v.  Johnston,  29th  June  l8Q9).ift 
Exchequer. 
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sessed  by  tbe  Bnglish  proceedings,  does  hot 

^pipoduce  a  similar  effect. 

But  it  is  unnecessary  to  say  more  on  a  point 

liifhich  thlt  deci^qn  qf  tl?e  Hquse  of  Ix>rds  has 
Mttted;  dud  it  inay  ndw  be  taken  as  a  rule 
thit  the  jprerogative  process  of  the  Crown  ex- 
cludes the  landlord's  right  of  hypothec* 

*  It  is  groper  here  to  take  notice  of  the  preference  en* 
joyed  by  farin-9eryant8  for  the  last  term's  wages^  in  com^ 
petition  even  widi  the  landlord's  right  of  hypothec ;  a  qaes- 
tion  which  has  been  solemnly  settled  by  a  recent  decision 
of  the  First  Division  of  the  Court,  upon  principle  which 
are  likely  to  be  the  rule  of  all  future  decisions  upon  the 
pointl 

In  the  first  case  in  which  the  preference  of  farm-servants 
came  to  be  considered,  the  landlord  was  not  concerned* 
The  Court  ordered  the  following  state  of  the  question  to  be 
recorded  in  the  books  of  Sederunt  as  a  precedent :  *^  In  a 
*<  competition  between  the  arresting  creditors  of  a  bankrupt 
**  tenant,  upon  the  price  of  his  effects,  which  had  been  sold 
**  by  authority  of  the  Sheriff,  a  question  having  occurred, 
"  how  far  the  wages  due  to  the  farm  servants  of  a  bankrupt 
**  tenant,  for  the  term  current  at  the  bankruptcy,  were  to  be 
"  considered  as  privileged  debts,  and  preferable  to  arrest- 
'*  ments,  the  Lords,  before  answer,  ordained  an  inquiry  to  be 
**  made  into  the  practice  of  the  Sheriffs  of  the  different  coun- 
"  ties  of  Scotland  as  to  that  point;  and  Reports  having  been 
'*  accordingly  received  of  said  practice  from  the  Sheriffii  of 
"  Edinburgh,  East-Lothian,  Perth,  Ayr,  Aberdeen,  Lanark, 
'*  Roxburgh,  Renfrew,  Dumbarton,  Dumfries,  Selkirk,  Ross, 
**  and  Kincardine,  the  Lords  yesterday  proceeded  to  take 
*^  the  same  into  consideration,  and  thereafter  pronounced 
**  an  interlocutor,  inding  that  the  wages  due  to  the^  ser* 
'*  vants  of  a  bankrupt  tenant,  that  is,  to  the  servants  kepf 
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In  closing  the  inpiportant  sufageet  of  the  land^ 
lord's  hypothec,  it  may  be  right  to  bring  ui&der 

^Jw  the  purposes  qfihejarm^  are  privileged  debts  on  the 
^'price'of  the' bakiknipt^s  ^fects,  and  are  preferable  to  ar* 
"restera;"  Melvil  v»  Barclay,  2Sd' January  l?7d.  Fac. 
Coll.    Mor.p«  11853. 

Iq  the  next  case,  the  factor  on  the  sequestrated  estate 
of  an.  agricultural  tenant,  who  wss  also  a  carpenter,  and 
employed  worlonen  in  that  capacity,  applied  for  the  ii^* 
fitructions  of  the  Court  in  the  division  of  the  bankrupt's 
funds  between  his  agricultural  and  mechanical  servants; 
and  in  particular,  the  factor  wished  to  be  advised,  whether 
the  mechanical  servants  bad  not  a  preference  over  the 
materials  of  the  handicraft,  similar  to  that  enjoyed  by 
the  farm-servants.  The  case  was  remitted  to  the  Lord 
Or^nary,  who  found,  that  '*  on  the  proceeds  of  the  stock- 
ing, the  landlord  was  preferable  Imoioco;  the  labouring 
servants  2do  loco,  to  the  extent  of  half  a  year's  wages  ; 
but  the  servants,  the  artisans,  were  only  to  be  ranked  as 
*^  common  creditors. "  The  Court  adhered  to  this  interlo- 
cutor. But  it  appears  that  in  this  case,  which  is  very  im- 
perfectly reported,  there  were  enough  of  funds  both  for  the 
landlord  #nd  th^  farnif>seprantSy  so  that  tl^er^  was  not  rooip 
for  any  question  as  to  which  should  be  preferred,  and,  in 
fact,  the  landlord  was  no  party  to  the  gase ;  White  v.  Chris- 
tie, Slst  January  1781.    Fac.  Coll.    Mor.  p.  11853. 

In  Lockhart  V.  Paterson,  14th  November  1804.  Fac.  Coll. 
Mor.  App.  voc^  Privileged  Debt,  No.  2,  it  was  merely  found, 
that,  in  a  question  with  an  ordinary  creditor,  farm-servants 
hired  from  day  to  day,  reapers  for  example,  have  the  same 
preference  which  servants  hired  by.  th^  year  or  half  year  en- 

jpy. 

Hitherto  no  case  appears  to  have  been  decided  in  the 

Court  of  Session,  in  which  the  landlord,  under  the  right  of  hy- 


tbe  re^rder^s  view  the  conclusioas  to  \f4iich  we 
have  come. 

■  ,  s 

pothec»  and  the  farm-servants  of  the  tenant,  under  their 
privilege,  came  into  competition.  But  in  the  year  18}  8  th^ 
point  was  considered  incidentally,  although  the  case  wa^  at* 
tended  with  specialties  which  prevent  its  being  quoted  as  ^ 
decision  upon  the  general  question  ;  and  it  is  of  importance^ 
chiefly  as  having  given  an  opportunity  to  the  Lord  Ordinal^ 
in  the  case,  and  the  Judges  in  the  Second  Division  of  the 
Courty  to  express  an  opinion  in  favour  of  the  farm-servants* 
claim.  In  the  case  referred  to,  the  late  Lord  Reston  issue^ 
Cbe  following  note : — ^*  The  Lord  Ordinary  does  not  knpfr 
'^that  the  general  question,  whether  farm-servants,  for  their 
*'  wages  for  the  current  half-year,  have  a  preferable  claini 
*^  even  to  the  landlord,  has  been  fully  considered ;  the  ca^flf 
'*  White  V.  Christie,  31st  January  1781,  is  considered  bjr 
'*' Hutchison,  Vol.  IL  p.  178,  and  Bell  (Commentaries),  p^ 
'*  310,  ^as  merely  establishing  that  artisana  have  not  th^^ 
**  same  privileges  with  farm^servants  among  the  creditQri  of 
'*  their  masters ;  and  although  the  Lord  Ordinary  in  t^at 
**  case  had  found  the  landlord  preferable  to  the  farQi*ser« 
**  vants,  it  would  not  appear  that  his  finding  was  necessary 
**  for  the  decision  of  that  case,  and  was  fully  considered  bjf 
**  the  Court.  On  principle,  the  Lord  Ordini^ry  thinks  th^. 
**  servant's  right  ought  to  be  preferred.  If  a  U^ndlord  be- 
'^  came  bankrupt  with  a  farm  in  his  natural  possession,  the 
''  farm*servants  would  be  preferable  to  his  creditors  for  the 
**  current  half-year*s  rent.  Now  the  landlord's  hypothec  it 
^*  founded  on  the  old  state  of  matters.  i(irhen  the  crop  and^ 
**  stocking  were  wholly  his ;  and  both  being  rendered  effi- 
**  cient  by  the  labour  of  the  servant,  their  preference  seemf. 
*^  to  follow  on  the  same  principle.  The  Lord  Ordinary  %• 
^*  quently  decided  accordingly,  when  Sheriff-depute  of  B^r-» 
**  wtckshire.    The  present  jud^ent,  however,  is  founded 
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as  to  afford  him  a  preference  over  it  for  the 
rent. 

farm-servants  were  not  preferred,  the  landlord  would  be  bet* 
iter  off  than  he  would  be  were  the  lands  in  his  own  natural 
possession,  for  then  the  servants  would  be  preferable  to 
^very  one.  Besides,  it  is  for  the  landlord's  interest  that  the 
preference  should  be  allowed,  otherwise  the  servants  would 
desert  the  farm  the  moment  the  tenant  became  embarrassed*, 
fiis  Lordship  took  the  same  view  that  Lord  Hermand  did 
of  the  cases  referred  to.  Lord  Balgraif  thought  the  prefer- 
ence of  the  servants  could  be  supported  on  a  varietj  of  prin- 
dpies.  Originally,  the  crop  as  well  as  the  soil  was  actually 
the  landlord's,  from  which  it  followed,  that  the  servants  of 

• 

the  tenant  were  then  the  servants  of  the  landlord,  who,  in 
the  event  of  a  shortcoming,  must  have  paid  them  their  wages. 
How,  although  this  state  of  matters  be  changed,  his  Lord* 
ship  saw  no  reason  for  making  any  alteration  on  the  ser* 
vants*  rights.  It  was  never  doubted  that  even  after  seques- 
tration  the  tenant  might  lawfully  take  the  sequestrated  com 
Tor  feeding  the  horses,  and  the  sequestrated  meal  for  the 
maintenance  of  his  farm-servants.  If  the  landlord  cannot 
object  to  these  burdens  being  laid  on  him,  upon  what  ground 
can  he  refuse  to  pay  the  servants  their  money  wages,  which 
.are  as  much  due  to  them  as  their  victuals  \  In  many  places, 
indeed,  there  are  no  money  wages,  and  the  servants  are  paid 
wholly  in  kind.  Farther,  if  the  tenant  neglects  to  cultivate 
the  farm,  both  he  and  the  farm-servants  may  be  compelled 
to  do  so  by  the  Judge  Ordinary,  on  an  application  at  the 
landlord's  instance.  But  it  would  be  strange  indeed,  were 
the  landlord  to  have  this  power  of  compulsion  over  persons 
for  whose  labour  he  was  not  bound  to  pay,  though  the  whole 
of  it  went  for  his  benefit.  As  to  the  expediency  of  the  pre- 
there  can  be  no  doubt.  Lord  PreadeiU  Hope  agieeil 
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1;  The  hypothec  over  the  crop  is  effec- 
tual for  the  rent  of  the  year  of  which 

witli  Lord  Balgray,  that  the  servant's  preference  was  sup- 
ported  by  various  principles.  Their  services  are  in  rem  ver- 
sam  of  the  landlord ;  for  the  tenant  manages  the  crop  for 
die  landlord's  behoof,  and  can  be  compelled  to  do  so.  The 
servant's  preference  U  acknowleged  ttn  all  hitndsy  so  far  as 
it  operates  against  the  tenaht  and  his  credit<>rs ;  but  it  ope- 
rates also  against  the  landlord,  because,  by  the  servant's  la- 
bour^ the,  crop  is  created.  All  privileged  debts  rest  upon 
the  principle  that  the  labour  of  the  privileged  creditor  is  in 
rem  versani  of  the  parties  postponed,  except  perhaps  the 
wages  of  menial  servants  and  funeral  expenses,  which  seem 
rather  to  rest  on  views  of  expediency.  Even  the  prefer-* 
ence  given  to  physicians*  fees  rests  upon  this  principle ;  for  it 
must  in  general  be  advantageous  to  the  Creditors  to  keep' 
iheir  debtor  alive.  Ndtae  of 'the  reported  cases  regarding  the 
preference  of  farm-serViants  appear  to  hate  been  well  decid- 
ed j:  of,  at  least,- the  judgments  have  been  too  loosely  ex- 
pressed. Melvil  v.  Barday  goes  too  fair.  "  The  Court  there 
found  the  servants  privileged  '*  dri  the  price  tf  ike  tenants 
effects. "  But  it  is  clear  that  they  can  be  preferred  only  on 
the  produce  of  the  Jatm.  White  v.  Christie,  if  it  is  rightly 
reported,  is  still  more  extf aordiiiary ;  and  it  is  strange,  that 
ft  Judge  of  Lord  Hailes'  information  and  acuteness,  should 
have  err^d  so  mu^h  ais  he  there  appears  to  have  done.  The 
Question  which  came  before  Lord  Haiies  was,  *^  Whether  the 
\*  bankrupt's  mechanical  servants  were  not  entitled  to  a  prefe- 
^*  rence  upon  thfe  niateHatls  6f  his  handicraft  ?  "And  what  is  the 
answer  i  He  finds,  that,  **  on  the  proceeds  of  the  stockings  **  the 
landlord  is  preferable,  Imo  loco ;  the  faTm-servants,  2do  loco ; 
but  that  the  artisans  were  to  be  ranked  only  as  common 
creditors.— But  upon  whtt  were  they  to  be  so  ranked  >  Wby» 
*<u^  th0  proceeds  of  the  stockings "  a  subject  to  which  they 
VOL.  I.  D  D 


it  is  the  prodace ;  wA  continue?  fislong 
1^  the  crop  h  extant. 

2«  The  hypothec  over  the  cattle  extends 
to  the  current  year- s  rent  only,  and 
may  be  made  effectual  at  any  time 
within  three  months  after  the  last  con- 
ventional term  of  payment. 

3.  The  bypptheQ  over  ot  agricultifi^l 
tenant's  furniture  has  never  been 
distinctly  recognised  by  the  Supreme 
Court ;  for  when  the  question  occur- 
red, the  Court  left  it  doubtful  whe- 

f her  this  right  wa^  to  be  regi^rd^d  9^ 

^  ■  ...  I       1  "  ■ 

had  no  dain^.  Th^  ca«^  of  Lockharl  v*  Pajlerspiii  scteips  19 
be  right  eooi^gh.  Aad  it  U  worthy  of  reipark,  th^t  the  Coor^ 
there  expr^stsed  their  decided  opioion,  **  that  the  Act  of  Se* 
**  denmt  was  intended  to  giTO  a  ptefiprence  for  their  wagef 
**  orer  the  crop  raised  or  secured  b^  their  MpHt  topU  per^ 
**  sons  emplojed  as  fariii-ferTaqUi»  tipifr^rer  8h4»r(  th^  period 
*'  of  their  f  ervice. "  The  Court  accordingly  rerersed  tb^ 
judgment  of  the  Sherif,  and  decerned  to  favour  of  thefari^* 
senrant  for  li.lOy  being  bis  current  y^%r'8  w9g0S|  and  foun4 
him  entitled  to  expenses ;  M'Glashan  v.  the  Pulqe  of  Ath(^l% 
29th  June  1819.  Fae.  ColL  Tbe  Editor  is  indebted  ^o  pnf 
of  the  App^lbmt'a  Counsel  for  the  pic^  of  |he  opu^ons  of 
the  Judges.  * 

It  may  al^  br  obt^eryed  here,  that  the  9 up^ior  has  9  by* 
pothec  over  the  fiwts  for  his  feudutiesy  of  the  safoe  gen^ 
ral  nature  with  thai  of  the  landlord;  apd  as  the  ivipeflor'f 
fight  cannot  be  impaired  by  apy  ^ot  of  the  yassaU  the  f upef 
nor  is  pneferablft  tq  \\^  fa,%f^i  of  tb?  fenduties^'in  i|  jpompor 
titop wi* ^le l§ndlor4his vassal.  Sefi(]Srsk^,S» I{•ti^&{S9^ 


1 
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an  hypothec,  or  as  a  mere  right  of  re- 
tention. 
II.  The  landlord  has  a  right  of  retention  of 
the  crop  and  stocking  on  the  fwm,  as  long 
as  the  right  of  hypothec  remains ;  hi)t, 
.  !•  Previous  to  the  term  of  payment  of 
the  rent,  the  infects  may  be  ca^ied 
oiF  by  the  tenai^t  or  his  6reditQi3,  on 
their  finding  caution  for  the  payment 
of  the  rent,  or  on  consignatioa  of  it. 
2.  Eostericor  to  the  term  of  payment,  the 
effects  may  be  carried  off  only  qH  pay- 
ment of  the  r^Qit,  or  on  leaving  on 
the  farm  a  quantity  of.  com  sufficient 
to  cqyer  the  re^t. 
IIL  The  landlord  has  a  right  also  of  bring- 
ing back  e&cts,  when  they  have  be^ci  car** 
ried  off  the  farm,  under  the  exception  of 
stocking,  which  has  been  fairly  sold ;  but  a 
di3tinction  is  to  be  made, 
.  1«  Where  the  ejects  have  been  carried 
off  privately,  the  landlord,  if  be  doea 
it   recently  (within  24  hours)  may 
bring  them  back  brevi  manu,  without 
the  aid  of  a  Judgie ;  after  a  longer  in- 
terval, he  can  do  sp  only  by  judicial 
authority. 
9.  Where  the  eflfects  liave  been  carried 
off  by  legal  diligence,  the  landlord  is- 
not  entitled  to  bring  them  back  even 

dd2 
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dt  recentij  and  ^within  the  34  hours,  by 

his  own  authority,  but  must  apply  for 

the  authority  of  a  Judge. 

'    IV.  The  landlord*s  right  of  hypothec,  so  far 

'  as  it  goes^  gives  him  a'  preference  over  a 

'  '     poinding  creditor ;  and,  in  general,  over 

all  the  ordinary  creditors:  of  the  tenant; 

^  '    but  this  right  of  preference  is  postponed  to 

^       the  prerogative  process  of  the  Crown :  And 

•  -  it  is  note  also  a  settled  point,  that  the  farm- 

•    •  servants  of  the  tenant  are  preferable  for 

"'     .  their  last  term's  wages,  even  to  the  land- 

.  lord  claiming  under  his  hypothec.  * 


u-:a. 


^  It  would  also  appe&r  that  a  creditor  fotjuheral  expenses 
IS  preferable,  upon  the  defunct's  moveablM,  to  the  landlord 
of  ahiKuse,  under  his  right  of  hypothec ;  Rowan  i).  Bar,  29th 
Jipf  1742.  Eilk.  p.  138.    Mor.  p.  11852.   In  another  case, 
house  r^nt,  for  one  year,  seems  to  have  been  held  as  Bprivi* 
ieged  dehtf  independently  of  the  hypothec,'  upon  the  same 
principle  with  the  wages  of  domestic  servants  ;  Lady  Dun- 
nipace,  &c.  V.  Watson  and  Vert,  6tli  July  1750^    Kilk  p. 
4SS.    Falcr.    Jiior.  p.  11452,  and  11852. 
•  As  connected  mtk  thd  Umitation  of  the  landlordls  right 
^.hypothec,  it  may  be  remarked  here,  that  a  contract  for 
cutting  wood  in  a  certain  number  of  yearly  cuttingSi  is  not 
of  the  nature  of  &  lease  bifl;  a  sale ;  and  that,  although  if  the 
bi^er  were  tergens  ad  inopiamf  or  bdiind  hand  with  his  pay- 
ments, the  seller  might  retain  the  wood  in  security,  yet  that 
A&e  is  no  rt|^t  of  hypbthec  cqinpetept  to  the  seller  in  such 
a  citse;  Muirhead  v..Drummoi^d,  16th  May  1792|  not  re* 
pprted  Bui  noted.    Bell's  Com,  Vol.  JLp.  32.  4M,  Edii^ 
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II,  The  Rights  A€QxnR£D.  by  ths  Tenant. 

1.  To  THE  pRUiT$.-»-The  tenant,  as  sudb,  has 
a  right  at  common  law  to  the  fruits,  and  to' 
the  use  and  possession  of  the  fanp;  the  rent 
which  he  pays  is  the  price  of  these ;  and  hence' 
the  rent  cannot  be  demanded,  where  the  pos« 
session  and  fruits  are  not  enjoyed  by  the  tenant. 
According  to  Stair,  *^  where  the  use  of  fruits  and 
*^  work  doth  altogether  cease,  without  the  fault 
*^  of  the  conductor,  there  the  hire  must  also 
'^  cease,  because  the  one  is  given  as  the  cause 
*'  of  the  other,  and  the  peril  undertaken  isnot  of 
*^  the  being,  but  of  the  quantity  and  vcdue  there- 
**  of :  for  instance,  if  land  taken  be  inundate  or 
^^'  sanded,  and  so  have  no  fruit,  it  is  the  com- 
*^  mon  opinion  of  all  that  the  hire  or  cane  ceas-^ 
"  eth  to  be  due  for  that  time.  "  And  farther, 
"though  the  opinion  of  the  learned  (he  con- 
•♦  tinues)  be  very  diverse  in  the  matter  of  the 
**  barrenness  of  the  ground,  some  accounting,  it 
**  if  the  half  of  the  ordinary  increase  fail,  some 
"  of  the  third,  and  some  leaving  it  to  the.com* 
•^  mon  estimation  of  the  place  what  is  called 
^  barrenness,  or  to  the .  arbitrement,  of  the 
"  Judge ;  yet,  I  think,  it  more  ratipnal.  to  de4 
V  terming  that  case  with  the  rest,^^  tipon  the  for* 
**  mer  ground,  that,  if  there  be  any  profit  of 
"  the  fruit  above  the  expenses  or  wwk,  the  rent 
"  or  hire  should  be  due.  "V 


■^ 


'  Stair's  Inst.  B.  I.  Ut«  xv.  §  2. 
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JErskiae  says,  **^ttB,tby  ihe  Roman  Uw,  the 
'<  HndUoi^d  cannot  claim  kaj  part  of  the  r^nt  of 
'*  that  y^t*^  if  intmdationi  the  calamity  of  war,; 
*♦  ttie  ct}rrupti0n  of  the  air,  or  the  inclemem^y 
•>  erf  the  weathejr,  by  earthquakes^,  lightnitig, 
&e.  hath  brought  upon  the  crop  a  damage 
pht9fuam  tolkmbile ;  but  if  the  loss  be  more 
moderate^  he  may  emact  the  full  rent,  1.  35*  \ 
*^  6i  eod.  tit.    It  is  no  where  defiiled  iii  that 
"few;  what  degrbe  of  sterility  or  vastation^ 
"  makes  a  loss  that  cannot  be  borne.    But,  by 
**  the  common  opinion^  tbe  tenant  \i  liable  for 
"  die  rmt,  if  thci  produce  of  the  crdp  fex- 
*^  ceed  the.  expente  bf  the  Med  aiid  tiU%e. 
^*  Though  thob  landlord  cannot  in  etjmty  demand 
*^  the  tackduty  ih  the  oise  aboye«tntotioned "; 
^  yet,  ks  to  the' expense  df  seed  add  labour  laid 
•^out  voluntarily  by  thjb.ttmanl  on  the  subject; 
•*  the  profits  ,of  \frhich  were,  to  accrue  wholly 
**  to  himself,  the  kmdkurd  is  not  obliged,  evto 
*  -  in  equity,  to  indemnify  him  of  that  exfieilse; 
j^ther  in  cohsaqui»k:e  of  his  rigbt  of  ptoper-' 
ty  in  the  lands,  or  from  the  nature  of  theeon- 
Itaict,  m^g.  1: 1^,  §  3.  ebd*  tit;  .  If  the  tenant'^^ 
loss  afise,  tiot  from  the  want  ^fiscrease,  but 
"  from  the  bad  quality ;  of  Ihe  gr&in,  ear.  grj 
"^  from  his  cams  havidg  beeb  bligfated  or  vpoiW 
•*  ed  by  rain  after  reaping,  or  from  the  rumdng 
*^  out  of  his  grounds,  or  the  d^ay  df  his  fruit 


it 

U 

«t 


^' trees,  he  ^is  not  entitled  ev^n'  to  an  abate^nf 
of  Mfit  cm  that  account.  If  the  next  ci^p  bet 
Uitcoiiit£H>nly  rieh,  it  is  btnrdened  with  ther 
'^*  pi^yment  to  the  landlord,  both  with  the  rent 
**  of  that  year  of  plenty,  and  of  the  former^ 
**  y^r  of  trterility,  d.  1. 15,  §  4.  No  exemf^ton 
**  cah  b*  (yielded  on  accotiAt  of  an  extraordi- 
•^  Mry  sterility  by  a'  colonus  partiarius^  who  pays 
^  a  certain  shar^  of  the  increase,  in  name  of 
"  tack-duty ;  for,  he  being  con^id6r6d  as  a  co- 
**  partner  with  the  profirietor,  rather  than  a  te^ 
••  nant  to  a  landlord,  nsnst,  in  f hSat  dh¥ract^6r; 
^  divide  the  loss  with  the  pr6^ri^t6r,  act6rding 
**  to  the  p¥op«rtion^  settled  by  the  c6ntr^t^ 
"  1.  25,  §  6.  e6d.  tit.  These  Mtes  have  h€eti 
*'  sidojpted  into  the  laV  6f  S66tlatid,  «6t  only  in 
**  the  opinion  of  writers,  but  by  dur  decisions^ 
^*  ^o  far  as  they  have  gone  in  that  matter,  par- 
'*  ticularly  by  Dirieton. "  *  ^ 

In  tli^se  auth6rities,  there  aVe  three  pbiuts' 
which  rehire  atfehtioi^ :  I.  Where  the  subi 
ject  of  the  lease  is  destroyed ;  2.  Where  the 
produce  is  destniyed;  and  lastly.  Where  the 
knds  have  been  affected  with  barrennes.  These 
shall  be  considered  in  their  order. 
1-  fVbere  the  ^tdye^i  qfth^  kme  is  destroy. — 


t*^   -  .   '    X   i 1  '    '  '    .'"        '; 


. '  No.  106.  Tad(smen  of  Customs  v.  Oreenkeid,.  9Dlft 
Nov.  1667.  Mor.  p.  10£21.  Earl  of  EgHnton  v^  Teaantsi 
Sd  Dec.  nm.  H^me  213,  Mot.  p.  10128.  £»k  Instt 
B.  II.  tit.  TL.j4fi. 
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It  does  Hot  seem  to  ci^ate  aay  distiaotioa  m 
this  case,  whether  the  loss  be  penxianent  or 
temporary/  total  or  partial,  j^ther  than  that  the 
irelief  eiij oy^  by  thp  tenant'  will  correspond  to 
the  ej^tent  pf  the  damage.  Tims,  whene  ^^  lands 
*?  were  set  in  tack,  and .  therjeafter  overblown 
f^  with  ^nd ;  the  tenant  was  found  to  have 
action  to  compel  the  setter,  eitl^r  to  dimipiish 
the  duty  proportionally,  or  to  su:%r  him  to 
1^  renounce  the  tapk.  ■ '  ^  In  another  caii^  of 
the  $ame  kind^  where,  in  consequence  qf  a  niew 
enactment,  the  profits  of  a  lessee  of  public 
burdens  had  been  dimini3bed,  he  was  found 
i^titled  to  a  proportional  abatement  pf  his 
iirent, '  Qn  the  $ame  principle^  a  house  having 
become  ii^ufficient,  the .  tenant  wa$  found  eur 
|itled  tp  an  abatement  of  i^p  rent^  ^ 
.  These  are  cases  where  there  w^  ^n  actual 
destruction  of  the  subject  under  lease ;  but 
there  are  others,  where,  from  th^  nature^pf  the 
risk^  inpidept  to  th^  ccNutiuct,  it  is  difficult  to  say, 

•  •         •  *■  i  . 

'  IMisAjv.  Home,  13th  Jupc  1612.  Didt.  YoUJ.f.Gp^ 
Haddington.   Mor.  p.  10120. 

'  Crawford  v.  the  Swing's  Advocate,  2d  July  1696.  Fount. 

Mor.  p,  7866  and  10125. 

•  .     •      •  • 

*-  ^  HopiltQn,  @d  January  1667*  .  Stair's  Dec*  Mot.  p, 
101 21.  8ee  also  Deans  v.  Aberpromby,  15th  Deoeidber 
16S1.  Harcarse.  Mor.  p.  10122.  No  abatement  was  given 
where  the  access  to  a  tavern  was  incommoded  by  the  stonios 
and  rubbish  of  a  neighbouring  house  taken. down  and  re? 
built.  Steedman  v.  Kennedy,  22d  Junie  1744.  Elchicst 
voce  Tacky  |^o.  9.    Mptes>  p.  444. 


THE  LOSS  OF  THE  subject;  4&^ 

whether  the  loss  be  a  loss  of  the  subject,  Which 
xOUght  to  fall  on  the  l^sor,  or  a  xluniuution  of » 
the  profits  only^  which  ought  to  fall  on  the 
lessee.    Thus  the  lessee  of  a  coaUpit,  or  of  a: 
salmon-fishing,  is  much  exposed  to  losses ;  and 
when  they  happen,  it  is  far  from  being  easy  to 
say  ^  whether  they  ought  to  vacate  the  lea^e. 
"Where  a  coal-mine  happened  to  fail,  the  rent 
was  found  not  to  be  due ;  but  the  decision 
proceeded  upon  this;  that,  as  the  rent  depended 
on  the  numls^r  of  workmen  employed,  and  rose 
in  proportion  to  the  quantity  of  coal  brought 
up,  it  was  reasonable*  that  the  rent  should  fiiil 
when  the  coal  failed.  •     But,  independently  of 
the .  specialty  which  occurred  here,  there   is 
certainly  a  clear  line  of  distinction,  in  such 
cases,  between  the  actual  failure  of  the  subject^ 
andthos^  impediments  which  may  disturb  the 
working  of  the  coal  and  diminish  its  produce: 
the  former :  ought  to  relieve  the  tenant,  what- 
ever the  nature  of  his  rent  may  be,  while  the 
latter  can  be  considered  in  no  other  light  than 
as  one  of  those  risks  which  are  presumed  to 
have  been  in  contemplation  of  the  tenant,  at, 
entering  into  the  contract ;  aiid  Which,  there-^ 
fore,  cannot  be  held  as  sufficient  to  liberate^ 
him  from  tlie  rent  he  has  engaged  to  pay. 

I    ,                                       4 
■***^*^^*   1^  ■  ■  ^11     I      I  I  ■  I  ■    I        11        ■■  J  ■       ■        1^— ^iJl  ■■ 

'  Wilson  v.  Mader.  16th  June  1699.    Fount.    Mor.  pi 
10125. 


A  tack  of  a  ssrlmon^fishu^  is  evidendy  a 
donttact  of  the  same  kind :  and  oH  (iiis  potnt 
tb^re  is  a  very  ihstractive  case,  in  wbich  tl^ 
fishing*  let  was  on  the  ncHth  side  of  the. river 
Tay,  while  there  was  a  fishing  belonging  to 
another  proprietor  on  the  sonth  side.     The 
stream  which,  at  the  commencement  of  the 
lease,  ran  on  the  north  side,  and  rendered  the 
fishing  on  that  side  valuable^  ^biftdd  in  the 
course  of  the  lease,  and  ran  on  tiie  sduth  side, 
by  which  the  lessee's  fishing  was  rendered  al-> 
together  unprofitable*    There  was  no  diapute 
as  to  the  fact,  neither  did  the  landlofd  dispute 
the  general  proposition,  that  wheb  the  stib^t 
is  completely  destroyed,  as  where  land  is  over-, 
flowed  by  the  sea,  the  lease  most  be  at  an  end, 
and  no  rent  can  be  dte;    But  he  coittended^ 
that  this  was  a  ease  of  sterility  merely,  in  whidi 
the  deficiences  of  one  y^r  may  be  nmde  up 
by  the  surplus  of  another^  add  that  it  was  by. 
1^  loss  or  gain,  on  the  whole  period  of  the 
lease,  and  not  on  that  of  a  single  seascm,  that 
liie  question  ought  to  be  decided.    Tha  Coart 
sustained  the  tenant's  defence,  and' found  that 
he  was  not  liable  in  the  rent  fbr  the  two  last 
years  of  the  lease/    ix)rd  Kamesr  complains 

^  Foster,  &c.  o.  Adamson,  4^c.>  16th  July  1762.  Select 
XXecisipns,  No.  1]99.  Mor.  p  10151.  But  see  the  due  (^ 
Dunsmore  v*  Oswald,  27th  Nov.  1821.     Shato*s  Cases^  ii^ 
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ndiicli  •  of  this  decision ;  be  considers  tUis  ad  a 
ciiae  of  steriKty,  but  not  a  ease  where  tfa&  ^h4 
ject  was  destroyed.  But  the  subject  let;  was 
a  right  to  fish  for  salmon,  in  a  stream,  on!  thier 
Borth  side  df  the  river ;  and  when  the  streaiil 
$}iifted  to  the  other  side,  and  out  of  the  bdun-i 
daries  of  the  fishing,  it  seems  evidently  sndi 
a  loss  of  the  subject  as  fully  authoriz^bd  the  At^ 
€^ion. 

The  ptinapie,  therfafore,  seems  to  be  somidj 
afid  tb  explain  all  the  deckions  on  the  point ; 
V1Z0  that  where  there  is  a  loss,  total  or  partkl; 
ii£  the  subject  let;  tber^  mtBst  be  a  prdfKxrtional 
dimiaautioti  of  the  rent  payable  by  the  tenants 
There  is  a  fcase,  which  may  secim  to  be  m  ex- 
ception totfab  rule,  but  which^  oh  a  ib&re  care« 
&1  examination,  wiU  be  found  to  support  ft; 
The  inhabitants  of  the  CancHtigate  were  in  use 
tb  grind  tlieir  grain  kt  Caiiodnii&^.  A  letee  of 
these  snilk,  fmd  of  the  multures  tfa^rreto  beu 
iMtging,  h£ld  bden  granted,  and  during  the  cur^ 
rency  of  the  tease  the  iiifaabitanfas,  who  had  puid 
toconeously,  obtaisied  a  declarator  of  freedom: 
Tl^  teimnt  of  the  .mills  insisted  tteit  he  was 


4 

whicli,  however,  the  soundness  of  t&e  decision  in  Foster, 
&c.  V.  Adamson,  seems  to  have  been  admitted  on  the  Bench. 
In  DtiDsmore's  casoi  the  tenant  had  excluded  himself  frpm 
the  benefit  of  the  general  principle  by  an  express  stipula^^  '^ 
tion  in  the  lease. 


ilffi-i^S^jt 


15=1       /let  to 
^  is  no  inv 

-J^^^^'  ^l^seemB  to  be 
if  kS^:  "  • '  .^j!^res8ed  as  to 
^S;-5-      ^|^>4§n  of  the  ex, 

':?*•      r|:-|.J^a  thus  stated 

I  vJ-afS'SitiS'     ■&SE#4:#tei)ant,  who 


T  ;^:  *  -Jit" -St"  •*•-«• -^- 


:^.f: 


\ 
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A,*'       '^^Jtof^  \    '  seen  already 

-^»^-  *^^  \  '^er  on  the 

/%'^r*^'^^^?'v       '  '*^'  powers 


he. 


C  j^/fl'^ 


\Mt^^e^.    ^  are  a  farm  IS  immdated 

^    3"^      ,  .m  with  sand,  the  tenant 

NJ      ^  money  in  improving .  the 

<»*  atltled  to  a  claim  of  damage 

\  \  ^rd.    There  can  be  no  doubt, 

iOrd's  title  reduced,  and  the  te- 

account  expelled  from  his  farm, 

"^ point}  .m  for  damages  would  lie  at  the  in- 

\^/fjg/  ^    the  tenant  a^inst  the  granter  of  the 

-^nt  the  damage  iii  that  ease  arises  from 

which  falls  clearly  under  the  warran- 

^  >e  of  ^j^  lessor ;  whereas  the  datn^age  in  the 

9^  supposed  arises  from  a  natural  cause,  or 

^(fffwum  fatale^  not  in  the  view  of  the  parties, 

^tid.  which  they  could  neither  foresee  nor  a- 

void.     It  is  a  cause  which,  at  the  same  time 

^hat  it  is  destructire  to  the  improvements  of 

the  tenant,  is  destructive  also  to  the  property 

of  the  landlord ;  and  we  may  apply  to  it  the 

^  The  Factor  on  Sharp's  subjects  v.  Lord  Monboddo^ 
Sd  July  1778.    pict.  Vol.'lV.  p.  63.    Mor.  p.  10134- 
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entitled  to  a  proportional  diminution  of  hift. 
rent  on  that  account.  But  this  was  refused ; 
and  the  Court  found,  that,  the  tenant ,  having 
right  by  his  lease  to  the  mills  and  multurea 
thereof,  if  he  has  hemi  disappointed  in  his  ex*« 
pectations  as  to  what  fell  under  these  multures^' 
it  was  not  the  h.n\t  of  the  landlord,  and  no^ 
abatement  of  the  rent  is  demandable.  •  It  is 
evident  that  the  restriction  which  took  place  in 
this  oaae  was  no  loss  of  the  subject  let ;  for 
that  fiiubject  was  the  mills,  with  die  multures 
tlieretp  belonging;  and  this  decree  deprived 
the  tenant  of  none  to  which  the  proprietor  of 
the  mills  had  any  kgal  right ;  of  course,  it  in 
no  sense  diminished  the  subject  actually  let  to 
the  tenant;  This  decisicm,  therefore^,  is  no  in^ 
fringem^nt  of  the  general  rule. 

But  there  is  a  later  case,  which  seems  to  be 
an  infringement,  though  it  is  so  expressed  as  to 
support  the  rule,  while  the  reason  of  the  ex^ 
ception  is  left  unexplained.  It  is  thus  stated 
in  the  Dictionary  :t— <'  Although  the  tenant  is 
<*  allowed  an  abatement  of  rent  where  any  part 
of  the  subject  perishes  by  unforeseen  acci- 
dent ;  the  JjQrds  found,  that  a  tenant,  who 
had  merely  the  pse  of  a  well,  was  not  on 


it 
it 
it 


'    >  Heriot'g  Hospital  t;.  Angus,  1st  July  1709.    Mer.  |^. 
10136. 
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^'account  of  its  failure  ehtiiled  to  ai^  deduc*- 
"tion.* 

-  On  l^is  pointy  then,  the  rule  seems  to  be» 
that  wherever  a  subject  under  lease  is  destroy- 
edy  totally  or  partially,  or  rendered  unfit  for 
the  purposes  for  which  it  has  been  let^  the  te^ 
nant  is  entitled  to  a  proportional  abatement  of 
the  rent.  But  it  may  be  &rther  questioned, 
^hether^  in  the  case  where  a  farm  is  immdated 
by  the  sea,  or  overblown  with  sand,  the  tenant, 
who  has  expenddd  money  in  improving,  the 
farmy  will  not  be  entitled  to  a  claim  of  damage 
against  the  landlord.  .  There  can  be  no  doubt. 
Were  the  landlord's  title  reduced,  and  the  te- 
nant on  that  account  expelled  from  his  farm^ 
that  a  claim  for  damages  would  lie  at  the  in*^ 
stance  of  the  tenant  against  the  granter  of  the 
}ease«  But  the  damage  in  that  case  arises  from 
a  cause  which  falls  clearly  imder  the  warran- 
dice of  the  lessor  ;  whereas  the  damage  in  the 
case  supposed  arises  from  a  natural  cause,  or 
dcmnum  fatale^  not  in  the  view  of  the  parties, 
and  which  they  could  neither  foresee  nor  a- 
void.  It  is  a  cause  which,  at  the  same  time 
that  it  is  destructive  to  the  improvements  of 
the  tenant,  is  destructive  also  to  the  property 
of  the  landlord ;  and  we  may  apply  to  it  the 


The  Factor  on  Sharp's  subjects  v.  Lord  Monboddo, 
Sd  July  1778.     pict.  Vol.'lV.  p.  63.    Mor.  p.  10134. 
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fNTinciple  which  Erskine,  cm  ^ae  authority  of 
the  Civil  law,  lays  down  as  applicable  to  an- 
other case,  that,  *'  as  to  the  expense  of  seed 
and  labour  kid  out  voluntarily  by  1^  tenant 
on  the  subject,  the  profits  of  which  were  tQ 
accrue  wholly  to  himself,  the  landlord  is  not 
^  obliged,  even  in  equity,  to  indemnify  him  of 
**  that  expense,  either  in  consequence  of  his 
*^  right  of  property  in  the  landa»  or  from  the 
^^  nature  of  the  contract* "  * 

2.  Where  Ae  produce  has  been  ife«^ye<2.^— A 
distinction  is  made,  between*  the  case  wher^ 
the  destruction  happens  befi)re^  and  that  wher^ 
it  happens  after  the  reaping  of  the  crop^  Wber^ 
a  growing  crop  is  destroyed,  Stair  holds,  thfti: 
if  there  be  no  profit  above  the  expenses,  uq 
rent  can  be  demanded.  But  he  distinguishes 
this  case  from  the  other,  and  says,  that  the  rule 
''  will  not  extend  to  private  accidents  befalling 
**  the  crop,  after  the  growing .  or  reapingt  eveid 
V  though  by  jsiccident  it  should  be  destroy^^ 
t'  or  burnt  without  the  tenant's  &ult,  the  lw2r 

•  ^  ard  being  his  own ;  becaibse,  it  is  not  then 

'.  —    -..         -         •  ....  ■■ 

*  Erak.  B.  II.  tit.  6.  j  4>1.  May  not  the  ma^im  res  peri$ 
domino  be  applied  in  such  a  case  aa  this,  taking  that  naapKio^ 
as  explained  in  the  House  of  Lords,  in  the  case  of  Bayne 
V,  Walker,  to  signify,  that  the  subject  perishes  both  to  the 
landlord  and  tenant,  according  to  their  respective  interests 
in  it,  so  that  neither  can  have  a  claim  against  the  other  ? 
See  above,  p.  241. 
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*'.  respected  as  the  fruit,  bat  m  a  body  ia  Imng; 
**  whereof  he  hath  the  property  and  peril. "  °  . 
2^  When  the  bmds  ham  been  affected  with 
jbarreim^iM,.''-^Tb0Te  seems  to  have  been  some 
^ii^ttoa  as  to  what  may  be  considered  as  ste- 
rility ;  Imt  Stair  reduces  it  to  the  former  ride, 
that  wherever  the  produce  leaves  no  profit  sl^ 
bpv^  the  expense  incurred  by  the  tenant  in 
j^ising  the  crop,  the  sterility,  is  such  as  to  free 
the  tenant  from  any  obligajkion  to  pay  r^nt. 
,  This  principle  came  to  be  applied  in  a  case 
where  an  extraordinary  storm  of  rain  and  hail, 
accompanied  with  thunder  and  Ughtni9g»  had 
laid  waste  the  district  in  which  the  landlord's 
eaytates  were  situated*  Wbexi  the  tenants  were 
sued  for  their  rents,  they  pleaded,  that,  from 
the  violence  of  the  hurricane^  they  had  not 
reaped  what  was  sufficient  to  defray  the  ex^ 
penae  of  seed  and  labour*  The  landlord  urged, 
that  it  is  not  a  settled  point  whether  even  a 
total  steriUty  for  one  y^r,  affords  l^e  tenant, 
who  has  a  l^^e  for  several  years,  any  claim  of 
deduction  on  account  of  the  sterility  of  that 
particular  year ;  and  whether  he  ought  aot  to 
compensate  the  loss  of  one  year  with  the  profit 
of  another ;  since,  in  all  such  cases,  each  party 
must  run  a  certain  risk.  The  Court  found  no 
rent  due  by  such  of  the  tenants  as  had  reaped 


Stair's  Inst.  B.  I.  tit.  xv.  §  S. 
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^0  more  than  about  tlie.  value  of  seed  and  la^ 
bour. ' 

.  Stair,  in  the  passage  quoted  from  his  w^k, 
does  not  say  seed  cmd  kAaur^.  hnttke  expense  iri^ 
curred  by  the  tenant  ;  and  there  certainly  may 
,be  expenses,  which,  on  the  assiun^d  principled, 
-the  tenant  would  be  entitled  to  charge,,  not 
properly  falling  under  the  denominalaon  of 
seed  and  labour.  In  Lord  E^tnton's  case, 
it  is  probable  that  there  was  a  slump  rent 
for  the  whole  farm :  but  it  may  be  considered , 
whether  the  same  rule  would  apply  to  a  farm 
let  at  $0  much  an  acre,  where  the  damage  fell 
upon  part  of  the  farm  only  ;  for  it  would  make 
a  material  difference  if  the  damage  of  each 
acre  and  the  rent  of  each, acre  .were  to  be  set 
against  each  other  by  themselves,  and  not  in 
slump  with  the  other  parts  of  the  farm^  .. 
.  There  is  anotl^r  case  which  seems  to  have 
been  deeidedon  something  of  the  same  principle. 
The  duties  of  the  custcmis  of  the  Borders  were  let 
to  a  tenant^  who,  being  sued  for  the  rent,  alleg- 
ed that  the  tack  was  alt(^dier  unprofitable  on 
account  of  the  English  invasion,  there  being 
no  import  dr  export  that  y^ir,  (1650}.    To 

^  The  Earl  of  Eglinton  v.  his  teDants,  3d  Dec.  174*2« 
Knic.  voce  Peridulufn,  No.  2,  and  by  Hume,  No.  2lS.  Mar. 
p.  10128.  Elchies,  voce  Tack,  No.  8.  Notes,  p.  443*  See 
also  cases  supra^  p.  240.     ^ 
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this  it  was  aaswered,  that  although  in  the  case 
'bf  a  farm,  where  them  is  sterility,  an  abate- 
ment may  be  given;  yet^  ih  this  case,  wbtch 
is  a  baorg&in  oi*  hazard,  there  is  none«  The 
Court  found,  that  the  tacksman  was  entitled 
to  an  abateMant  in  ^oportion  to  the  loss ; 
0;od  this  abatement,  /upon  an  inquiry  into  the 
loss,  was  found  tp  amount  to  one-half  of  the 
rent. ' 

2.  The  use  and  j^njoyment  o^  tiie  farm.-^ 
^Besides  the  fruits,  the  tenant  h'^s  a  right  to  tHe 
temporary  use  and  enjoyment  of  the  :&rm;;  and 
in  virtue  of  tlite  lease,  he  *vsiky  iexdude  all  e- 
thers,  in  the  same  manner  that  the  landloM 
himself  inight  have  done,  had  the  lands  been  in 
his  natural  possession. 

T,he  right  of  propexty  in  land  inifplies,  tie- 
ydnddl  ddubt,  fiin  exclusive  right  to  the  ^pos* 
session.  The  proprietor  may  exclude  every 
one,  even  from  'bis  unenclosed  property,  on 
which  no  one  has  a  title  to  intrude,  either  for 
xepreaijion  or  amuseinent,  without  the  .bw^er^s 
consent.'     If  this  be  tjae  right  inherent  iix  a 


^•Hf— 4^ 


^  Tucksmati  of  the  Custonks  v*  Greenhead,  liOth  Nov. 
1667.    Dirleton,  No.  108.    Mor.  p.  10121. 

*  Marqais  of  Tweedtfate  v.  Ddrymple,  3d  March  it 78. 
Fac.  Cotl.  'Mor.  p.  4992.  £$rl  of  Breadalbane  v.  Living- 
stone, I6th  June  1790.  Fao.  Coll.  Mor.  p.  49d9.  Hie 
last  c^ae  is  a  very  strong  one.  Livingstone,  a  landed  pro- 
prietor, fully  qualified  to  hunt,  had  hunted  for  some  days 
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proprietor,  this  right  must  of  course  be  com- 
municated to  the  teimnt,  since  without  it  he 
could  not  be  said  to  have  the  use  and  enjoy- 
ment of  the  farm.  In  this  view,  the  tenant, 
during  his  temporary  possession,  may  exclude 
all  others  from  the  farm.  But  it  is  a  question 
of  some  nicety,  whether  he  is  also  entitled  to 

on  certain  unenclosed  muirs  belonging  to  the  Earl  of  Bread- 
albane — ^the  Earl  pursued  him  for  the  trespass.  The  ques- 
tion was,  whether  a  proprietor  had  an  unqualified  power  of 
excluding  all  intruders;  and  the  Court  of  Session  held 
tliat  he  had;  a  judgment  which  was  affirmed  in  the  House 
of  Lords.  In  the  Court  of  Session,  Livingstone  argued, 
that  the  game  laws  of  this  country  gave  an  unlimited  privi- 
lege of  hunting  to  qualified  persons:  that  the  intention  of 
the  law  must  be  to  strengthen  the  general  right  in  every 
case  where  there  is  no  restriction ;  and  that  in  the  case  of 
unenclosed  grounds,  there  never  has  been  a  restriction  made 
by  the  Legislature,  or  understood  in  practice.  To  this  it 
wair  answered,  that  it  was  not  unusual  for  the  Scotish  Legis- 
lature to  strengthen  commcm  law  rights  without  impairing 
those  rights  to  which  the  Act  did  not  extend ;  nor  does  it 
folloir,  tliat  because  animals,^^  natura  belong  to  the  oc- 
cupier, that  ai^y  one  is  entitled  to  pursue  or  kill  them  on 
the  grounds  of  another.  The  distinction  is  recognised  in 
the  Roman  law,  wm  est  consenianeum  td  per  atiena  pradia 
itniHf  dominit  aucupium  fadaiis ;  and  in  the  law  of  Scot* 
land  the  distinction  is  no  less  clear.  Exclusive  possession 
is  implied  in  the  very  nature  of  property ;  and  in  every  case 
where  no  servitude  or  statutory  restraint  exists,  and  where 
the  public  safety  does  not  interfere,  a  proprietor  has  the 
sanuf  i%ht  lo  exclude  all  others  from  his  landed  property 
that  he  has  to  deny  them  access  to  his  house. 
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exclude  the  landlord.  We  have  seen  already 
that  the  landlord  has/right  to  enter  on  the 
farm  in  the  eKercise  of  his  reserved  powers. 
He  may  enter  it  to  search  for  and  work  mines, 
and  he  may  do  so  of  course  by  means  of  those 
who  are  capable  of  performing  that  service. 
He  may  enter  on  the  farm  to  inspect  his  woods, 
or  for  the  purpose  of  cutting  them  down,  and 
disposing  of  them ;  or  he  may  enter  it  to  in- 
spect the  state  of  his  farm.  In  all  those  cases, 
the  landlord  by  himself,  or  by  means  of  those 
acting  under  him,  must  have  access  to  the  farm. 
But  it  has  been  questioned,  whether  this  right 
can  be  extended  to  the  case  of  hunting  or  of 
recreation. 

This  question  had  not  until  lately  been  de- 
termined by  the  Court :  and  although  a  great 
deal  may  be  said  in  favour  of  the  tenant's  right 
to  exclude  even  the  landlord,  and  to  protect  his 
farm  from  the  irreparable  injury  which  may 
result  from  an  unlimited  exercise  of  this  privi- 
lege on  the  part  of  the  landlord,  or  of  those 
having  his  permission ;  yet  it  has  been  held, 
that  the  landlord  may  hunt  or  pursue  game 
over  the  farm  of  his  tenant,  leaving  the  tenant 
to  seek  redress,  in  case  of  injury,  by  an  action 
of  damages. ' 

'  Ronaldton  v.  Ballantyne,  2i8t  November  1804.  Mor. 
p«  15^0.    In  this  case  it  was  argued  for  tbe|eoant>  that 
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OF  THE  HKRITABLE  NATURE  OF  THC  LEASE. 

In  stating  the  rights  of  parties  as  arising 
from  the  lease,  the  heritable  nature  of  the  right 

an  aetion  of  damages  can  afford  no  adequate  remedy ;  as  it 
would  be  impossible  for  the  tenant  to  keep  such  a  watch 
over  his  farm,  as  might  enable  him  to  bring  the  injury  home 
to  the  pftrty  by  whom'lt  may  hare  been  committed.  Neither 
tan  the  tenant  be  supposed  to  be  in  circumstances  to  pur« 
site  'an  expensire  action,  while  the  fund  from  which  he 
derives  his  support  is  iliaterially  injured  by  the  evil  of  which 
he  complains.  The  Court  however,  seem  to  have  been 
moved  by  the  consideration,  that  the  right  of  hunting  has 
been  immemorially  enjctyed  by  proprietors,  without  inter- 
'mptbn  from  their  teotots,  who  are  not  themselves  qualified 
to  exercise  the  right ;  and  that  by  granting  a  lease  of  the 
fruits  merely,  the  landlord  will  not  be  held  to  have  con- 
ferred on  the  tenant  a  power  of  interfering  with  the  exercise 
of  a  right  which  the  Legislature  has  vested  exclusively  in 
proprietors.  Some  weight  may  also  have  been  given  to  the 
arguinent  derived  from  the  analogy  of  the  landlord's  im- 
'plied  power  of  digging  for  coal»  lime,  or  other  minerals,  on 
indemnifying  the  tenant  for  surface  damage.  The  Court 
decided  unanimously  in  favour  of  the  landlord's  privilege^ 
reserving  to  the  tenant  his  claim  of  damages  he  may  be 
able  to  qualify.  Mr  Hutcheson  (Justice  of  Peace,  B.  IV. 
c.  xii.  $  4.)  says,  that  in  this  case  it  seemed,  however,  to 
be' the  opinion  of  the-Judges^  that  the  tenant  might  pre- 
.  ^nt  Any  one  from  entering  fields  prepared  and  sown  for 
a:  wheat  crop,  the  damage  there  being  so  eviden|:  aod  con- 
siderable. 


» 

Qon^tituted  by  that  dkec^  enters  intQ  qpip^id^]^- 
tioB,  as  aiffecting  th^riglits  both  of  IftudHpijA 
aod  teoant 

'  The  leasQ,  which  at  common  \^w  is  a  per- 
sonal contract,  ha$,  under  the  statute, '  the  ef- 
fect of  an  heritable  or  real  right.  CompUanoe^ 
with  the  requisites  of  the  Act,  secures  to  thft 
tenant  the  possession  of  the  subject  let,  for  the 
sitipulate4  period,  in  competition  with  the  cbax- 
ter  and  sasine  of  a  purchaser,  or  other  singular 
succcBsor.  But  is  it  in  every  sense  to  be  hel4 
an^heritable  right  ? 


In  a  more  recent  case,  it  rather  appears  to  have  been 
the  opinion  of  the  Court,  that  a  tenant  commits  a  trespass 
by  pursuing  or  killing  game,  even  on  his  own  farm,  without 
the  landlord's  permission.  In  this  case,  the  tenant  was  not 
|i  qualified  person ;  but  even  }iad  he  t^fiV  so — if  ^he  rigiHi 
of  hunting  be  a  reserved  power  in  the  l^dlo^d,  ^nalogon^ 
to  his  right  to  mines  and  minerals,  the  CoUrt  would  pro? 
bably  go  the  length  of  preventing  even  a  qualified  ten^t 
from  hunting  or  killing  game  on  his  own  farm,  without  the 
landlord'9  consent;  Marquis  of  Tvf eeddale v.  Somner,  ISth 
June  1808.  Beporfed  in  no^e  in  Fao^  CplL  l^arl  of  Hope* 
toun  V.  Wight,  i7th  January  1810« 

When  the  two  first  editions  of  this  work  wer^. published, 
the  question  as  to  the  landlord's  power  of  himtiog  pver  the 
tenant's  farm  had  not  deen  decided,  and  the  argument  for 
the  tenant  was  pretty  fully  stated  in  the  text.  This  seems 
now  to  be  unnecessary ;  but  the  argument  then  stated  wi|| 
be  fpu^d  in  the  Appendix,  , 

■  Act  J  4.49,  p.  18, 
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In  answering  this  question,  there  are  two 
views  to  be  taken  of  it,  1.  As  regards  the  pur- 
chaser of  the  estate  ;  2.  As  regards  those  ac- 
quiring right  from  the  tenant.  1.  In  regard 
to  the  purchaser,  his  right  to  the  lease  or  to 
the  rents  is  not  to  be  considered  as  standing 
solely  on  the  assignation  to  the  lease ;  he  has  a 
superior  title  as  feudal  proprietor  of  the  lands. 
If,  therefore,  the  former  proprietor,  by  whom 
the  lease  was  granted,  had,  by  a  separate  deed, 
declared  the  rent  payable  by  the  tenant  to  be 
less  than  that  specified  in  the  lease,  there  can 
be  no  doubt  that  a  back-bond,  containing  such 
a  declaration,  would  not  affect  the  purchaser ; 
not  only  because  to  this  extent  the  lease  is  not 
to  be  considered  as  an  heritable  right,  but  also, 
because  the  purchaser's  right  to  the  possession 
of  the  lands  stands  on  his  feudal  title,  which  is 
excluded  by  the  tenant's  lease  merely  by  the 
force  of  a  statute,  which  declares,  that  the  rent 
stipulated  in  the  lease  shall  be  payable  to  the 
purchaser.  If,  then,  a  back-bond  cannqt  affect 
the  purchaser,  a  verbal  bargain  for  an  abate- 
ment of  rent  can  never  have  that  effect,  even 
had  the  agreement  been  acted  upon,  and  al- 
though it  were  proved  by  the  receipts  of  the 
landlord  in  the  hands  of  the  tenant.  The  ques- 
tion has  been  lately  decided  by  the  CSoort,  but 
the  cases  are  "not  reported.— -2.  In  the  case  of 
the  assignee  to  the  lease,  the  same  rule  does 
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not  apply ;  his  right  will  he  affected  hy  the 
deeds  of  the  tenant.  This  arises  from  the  dif- 
ference in  the  nature  of  the  two  rights.  The 
disponee,  in  the  heritable  right,  trusts  to  the 
records,  and  disreg'ards  all  deeds  granted  hy 
his  author,  which  do  not  appear  there.  But 
the  assignee,  in  a  moveable  right,  can  be  in  no 
better  situation  th^n  the  cedent :  t^tur  jure 
auctoris^  he  has  the  right  as  it  stood  in  the  ori- 
ginal creditor^  and.  is  afiected  by  any  back-bond 
be  may  previously  have  granted.  This  makes 
the  question  depend  on  the  heritable  or  move- 
able  nature  of  the  lease ;  for,  if  it  is  held  to  be 
an  heritable  right,  in  a  question  of  this  kind, 
the  assignee  will  not  be  affected  by  the  backt> 
bond  of  the  cedent ;  whereas,  if  it  is  to  be  con- 
sidered as  a  personal  right,  that  back-bond 
will  affect  him  in  the  same  way  that  it  would 
have  affected  th^  original  tenant.  There  is  a 
pase  which  seepis  applicable  to  this  point,  ^nd 
inrhich  shows,  that  in  this  view  the  lease  is  tq 
be  considered,  as  of  its  original  pers(H)al  na^ 
ture." 

«  Mrs  Forbes,  Stli  January  1668.  Stair.  Mor.  p.  102045. 
Mrs  Forbes  granted  a  tack,  to  endure  for  19  years,  at  the 
same  time  that  she  took  a  back-bond  from  the  tenant,  ob- 
ligmg  him  to  remove  within  that  period,  provided  her  debt 
to  him  should'be  paid  off.  The  tenant,  in  thk  lease,  sold  his 
right ;  and  the  pro|«4etor  having  pursued  an  action  of  count 
fmd  reckoning  and  removing  under  the  back-bond,  the  ne^ 
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CHAP.  VI. 

OF  TH9  MEANS  BY  WmCH  %BE  T£I^A^T'S  INl^ESgeftT 
IK  THE  UU-SB  la  TIU^$f  £iaiI3|. 

We  formerly  had  occasaon^  in  treating  of  the 
destination  of  the  lease, '  to  consider  the -ten- 
ant's power  over  the  leasee  and  therefore, 
without  recurring  to  the  question  of  power, 
we  are  at  present  to-  inquire  hy  what  foims 
the  tenant  assigns  his  rights  or  subsets  the 
farm.  These  two  subjects  shall  be  treated  se« 
parately. 


SECT-  I. 


'or  THE  ASSIGNATION. 

In  treating  of  the  assignation,  we  shall  con^ 

tenant  insbted>  that  the  back-bond  could  not  xnilitate  against 
him,  a  singular  successor,  it  neitbf^r  being  intimated  to  him, 
nor  recorded  before  the  date  of  his  right ;  and  the  tadc 
being  a  real  rigfity  it  can  be  affected  to  the  prejudice  of  a 
sbgular  successor  by  no  act  or  deed  of  the  original  tenant. 
The  Lords  repelled  the  defence,  in  respect  of  the  back- 
bond: thus  givbg  effect  to  the  back-bond  against  the 
Mngular  successor. 

Supra,  p.  142.  et  seq. 


sider ;  1.  The  form  oi  the  assignfttton  ;  ^«  The 
manner  of  ccun^tiii^  the  assignation ;-  and,  3* 
Tiie^^Ebcts  of  the  assignation,  in  rofeorence,  1  j^, 
to  the  cedent ;  and,  2fi?,  to  the  assignee.  — 
1.  TheJ^rmqf  the  assignation. — Bythisdeedy 
the  t^natpit^  for  a  valuable  oonsideration,  con^ 
veyd  his^  lease  to  the  assignee,  and  the  assignee 
becomes  bound  to  fulfil  all  the  obligations  in- 
cumbent on  the  cedent  as  tenant.  This  con- 
veyance has  a  clause  of  warrandice  from  fact 
and  deed.  ^ 


« 


*  Assignation  to  a  Lease. 

I,  B,  C0NSIDBRIN6  that,  by  a  tack  of  date  ,  grant- 

ed by  A  to  me,  he  sbt,  and  in  a  tack  and  assedation  £.£¥ 
to  mey  my  heirs  and  assigneeB,  all  and  WH0LB-*(here  dis^ 
scribe  the  subjects) — and  that  for  the  space  of  ydaiH 
firom  a^d  afWr  my  entry  thereto,  which  vim  thereby  declar* 
ed  to  have  been  at  the  term  of  ;. For  wln^  causea, 

and  on  the  other  pari,  I  thereby  bonnd  and  obliged  niy^ 
self,  pay  heirs,  executors  and  successors,  to  content  and 
pay  to  the  said  A,  his  heirs  «nd  assignees,  yearly  during  th^ 
said  lease,  thk  sum  oy  £  aTXRLiNO,  in  naoie  of  TAck- 
DUTY,  at  two  terms  \tk  the  year,  and  ,  by  equal 

portions ;  beginning  the  first  term's  payment  thereof  at  , 
and  the  next  term's  payment  at  thdreafler,  for  crop 

,  and  so  forth  termly  thereafter,  during  the  cot- 
rency  of  the  said  lease ;  by  which  lease  I  became  bound  in 
other  conditions  and  obligations,  as  therein  particularly  ex- 
pretsed :  Ahd  VARTiiBB,  considsring  that  C  has  made 
payment  to  me  of  the  sum  of  £  sterling  for  my  right 

in  the  said  lease,  of  which  sum  I  hereby  ^ant  the  receipt  \ 
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It  appears  to  be  the.  best  way  of  treating' 
this  part  of  the  subject,  to  connect  the  ol»er- 
vaticms  on  the  assignation  ivith  the  difierent 


THERSFOREy  I  hereby  sell,  assign,  cokvet  and  make 
GVER,  to  the  said  C»  hig  heirs  and  asalgiieeay  my  right  and 
interest  in  the  said  tack,  during  the  whole  yean  thereof 
yet  to-run,  with  full  power  to  the  said  C  and  his  foresaids, 
whom  I  hereby  surrogate  and  substitute  in  my  full 
right  and  place  of  the  premises,  to  occupy  and  possess  the 
said  lands  during  the  whole  space  foresaid,  or  to  subset  the 
same  as  he  or  they  shall  think  fit,  and  to  receive  and  dis* 
charge  the  rents  thereof,  and  to  do  every  thing,  which,  un- 
der the  said  lease,  I  might  have  done  before  granting  hereof; 
PROVIDING  ALWAYS,  as  it  is  hereby  expressly  provided 
and  DECLARED,  that  the  said  C  and  his  foresaids  shall  be 
bound  a^d  obliged,  as  by  acceptance  hereof  he  binds  and 
obliges  himself,  his  heirs,  executorsi  and  successors  whom- 
soever, to  make  payment  to  the  said  A  and  his  foresaids  of 
the  whole  r^its  stipulated  by  the  siud  lease,  to  be  paid  to 
him  by  me  and  my  foresaids  for  the  said  lands ;  And  also 
to  implement  the  fphole  other  obligations  and  conditions 
incumbent  on  me  by  the  said  tack,  during  the  whole  years 
and  space  thereof  yet  to  run,  nt  the  timesi  and  in  the  pre- 
cise terms  thermn  specified  :  And  having  paid  up  all  the 
rents  due  by  me,  and  performed  the  whole  obligations,  in- 
cumbent on  me  previous  to  the  said  C's  term  of  entry,  I 
hereby  bind  and  oblige  me  and  my  foresaids,  to  warrant  to 
the  said  C  and  his  foresaids  the  assignation  above-written, 
from  all  facts  and  deeds  done  or  to  be  done  by  me  in  pre- 
judice thereof;  And  I  have  herewith  delivered  up  to  the 
said  C»  an  extract  of  the  said  tack  to  be  kept  and  used  by 
him  apd  his  foresaids  os  their  own  proper  title  in  all  time 
cotning — And  I  consent  to  the  registration  hereof  in  the 
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clauses  of  which  it  consists ;  by  which  means, 
not  only  the  nature  of  the  form,  but  the  changes 
which  take  place  upon  it,  will  be  brought  iMo 
view. 

1.  The  granter. — ^The  granter  of  the  assigna^ 
tion  must  necessarily  be  possessed  of  power  to 
grant  a  conveyance  of  the  lease.  If  it  be  a  19 
years'  lease,  the  lease  must  be  granted  to  the 
tenant  and  his  assignees ;  if  it  be  a  lease  for  a 
longer  period,  or  a  liferent,  then,  without  any 
express  mention  of  assignees,  the  tenant  will  be 
entitled  to  assign,  unless  assignees  be  exclud- 
ed. *  In  describing  the  cedent,  nothing  is  said 
of  fiis  title  to  assign,  because  the  narrative,  in 
which  the  lease  is  recited,  fully  explains  the 
cedent's  power. 

The  granter  may  have  acquired  right  as  heir 
to  the  tenant;  and,  in  that  case,  the  question 
occurs,  what  kind  of  title  is  sufficient  to  enable 
the  heir  of  the  tenant  to  assign  ?  As  this  ques- 
tion will  be  afterwards  considered  at  some 
length,  it  is  unnecessary  to  say  more  here,  than 
that  the  heir  of  the  tenant  niay  validly  assign 


Books  of  Council  and  Session,  or  other  judges  books  com- 
petent, for  preservation,  and  if  necessary,  that  all  execution 
competent  may  follow  on  a  decree  to  be  interponed  there- 
to in  commop  form;  and  for  that  purpose,  I  constitute 
my  procuratorsi  &c.  In  witness  whereof*  &c. 
•  FiVfe  Sttprff,  pp.  175.  186f. 
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without  a  sefvke,  said  gmnt  the  right  in  hja 
cbanicter  of , heir  alone,  * 

%  The  Mrrativek'^JjO:  the  narrative,  there  isi 
nothing  particularly  deserving  of  attention^  fw-^ 
ther  than  that  it  nnist  be  accurate  in  the  names 
ef  the  parties  in  the  description  of  the  laiid$v 
md  ha  dae  date  and  period  of  endurance ;  an 
error  in  any  of  those  particulars  ought  to  be 
avoided ;  although  there  are  so  many  eircum-^ 
stances  to  prove  the  indentity  of  the  rij^t 
meant  to  be  convey  ed^  that  the  errors  must  be 
very  gross  indeed,  before '  they  can  be  fatal  to 
the  conveyance.  It  is  usual  to  specify  ^e  rent 
payable*  to  the  lancBord,  and  to  refer,  in  general, 
to  the  other  obligations  incumbent  on  the  ten^- 
ant :  there  can  be  no  occasion  for  specifying 
a.U  those  obligations  in  the  deed  of  assi^iation, 
as  the  assignee  is  bound  to  undertake  all  the 
obligations  in  general,  as  contained  in  the  tease, 
which  is  sufficient,  without  a  precise  recapitula- 
tion of  them. 

It  is  in  this  clause,  that  the  cause  of  granting 
the  assignation  is  stated ;  and  it  is  now  requi- 
site, as  in  the  clause  in  the  foot  note,  that  the 
precise  amoimt  of  the  consideration  paid  by  the 
assignee,  should  be  specified. 

3.  T^  dispositive  cUmse.-^Jxx  this  clause^  tli/e 
tenant  makes  over  to  the  assignee,  and  his  heirs 

•  ride  Infra,  Chap.  VII-  §  S. 
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91kL  assignees,  iiis  right  and  interest  in  the  re- 
maining years  of  the  lease.  In  the  form  in  the 
loot  note,  a  power  is  given  to  the  assignee,  not 
6nly  to  possess,  but  to  subset;  this  mu^t  de- 
pend on  the  terms  of  the  original  lease,  for  un- 
less there  be  a  power  given  to  the  tenant  to 
subset,  as  well  as  to  assign,  no  such  power 
ought  to  be  given  to  the  assignee. 

The  assignation  is  granted  under,  the  con- 
dition, that  the  assignee  shall  pay  the  rent  to 
Xhe  landlord,  and  perform  the  whole  obligations 
-incumbent  on  the  tenant  by  the  lease.  And 
here  it  is  proper  to  inquire,  whether  this  obli- 
-gation  come  under  by  the  assignee,  has  the  ef- 
fect of  relieving  the  principal  tenant ;  that  is, 
whether  the  tenant,  like  the  vassal  in  the  feu- 
right,  is  dropt  out  of  the  transaction,  in  conse- 
quence of  having  transferred  his  right  to  the 
assignee  or  new  tenant ;  the.  new  tenant,  like 
the  new  vassal,  coming  precisely  into  the  place 
6f  the  original  tenant,  and  thus  relieving  him 
of  his  obligaticms  under  the  lease. 

Lord  Bankton  aiid  Mr  Erskiiie  hold,  that 
the  principal  tenant .  still  remains  l>ound.  ^.  Lovd 
Kilkerran,  with  reference  to  this  question,  says, 
**  Some  were  of  opinion^^  that  where  the  tftok  is 

«    '*  Bank.  B«  II,  tit  ix.  §  U.    Enk.  Int.  B.  II.  tit;  vi. 


' 
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**  to  assignees,  the  tacksman,  after  assignation, 
'^  is  no  more  liable  for  the  rent  than  a  feuar  is 
"  for  the  feuduty  after  the  sale  of  the  lands."— 
— "  But  the  more  general  opinion  was,  that 
^^  where  a  tack  is  to  the  tacksman  and  his 
^*  assignees,  the  tacksman  remains  bound  even 
"  after  assignation,  just  as  in  any  oth^r  con- 
•*  tract,  e.  g.  a  contract  of  victual,  the  assigna- 
"  tion  to  that  contract  does  not  liberate  the 
"  cedent.  *'  *  It  is  on  the  authority  of  this  case, 
that  Erskine  lays  it  down,  that  an  assignee  is, 
by  his  assignation,  substituted  in  "  place  of  the 
^'  cedent,  and  so  becomes  obliged  to  fulfil  all  the 
"  articles  which  were  laid  on  him  by  the  le^se ; 
yet  without  extinguishing  the  obligation  a- 
gainst  the  principal  tacksman  himself.  "  *  But 
the  question  has  not  been  considered  as  settled 
by  those  authorities  ;  for  more  recently,  "  the 
**  Court  considered  the  question  to  be  attended 
"  with  difficulty,  and  one  upon  which  there 
**  was  no  precedent :  The  opinions  of  Lord 
"  Bankton  (B.  II.  Tit.  9.  §  14)  and  Mi'  Er- 
"  skine  (B.  II.  Tit.  6.  §  34),  (it  was  observed), 
*'  who  think  the  cedent  still  liable,  being  found- 
**  ed  entirely  on  an  observation  incidentally 
"  made  by  the  Court,  in  the  case  of  Grant  v. 

»— — ^— .— »— .— ^^„.„^iMi,^»»— ■     !■    .1.     I      I         I   I..!!,     .l—i^—. m— 1»»—    nil.    <i    III  II    I    I        II  ■  ■        II 

'  Grant  v.  Lord  Braco,  24th  February  1 743.    Kilk.  p 
533.    Mor.  p.  15279. 
*  Ersk.  B.  11.  tit.  6.  §34. 
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"  Lord  BraoOy  which  was  decided  on  other 
"  grounds. "  * 

This,  then,  is  to  be  held  as  an  undecided 
point ;  nor,  unless  the  landlord  is  a  party  to  the 
assignation,  can  the  question  be  affected  by  any 
thing  which  may  be  stated  in  that  deed.  It 
is  a  question  between  the  landlord  and  the 
principal  tenant,  and  must  either  be  left  to  the 
.  decision  of  the  law,  or  provided  for  by  a  special 
clause  in  the  lease  itself.  How  far  that  may 
be  proper,  in  order  to  settle  the  matter,  and  to 
prevent  the  possibility  of  a  lawsuit,  is  a  ques- 
tion for  the  parties  to  consider.  If  any  clause 
were  to  be  inserted,  it  is  probable  that  the  land- 
lord would  insist  for  the  security  both  of  ce- 
dent and  assignee. 

When  the  question  shall  occur  unaffected 
by  any  special  agreement,  the  analogy  of  the 
feu  right  must  have  much  influence  ;  while,  on 
the  other  hand,  the  nature  of  the  lease,  and  the 
obligations  come  under  by  the  tenant,  will  no 
doubt  be  attended  to.  There  is  a  distinction 
on  this  point,  of  which  Lord  Bankton  takes 
notice.  It  is  the  case  of  an  assignation  by  an 
assignee ;  and  although  he  is  of  opinion,  that 


•  Low  V.  Knowles,  5th  July  1796.  Mor.  p.  13873.  In 
this  case  the  point  was  not  detennined.  The  late  Lord 
President  Campbell  is  understood  to  have  been  of  opinion, 
that  the  assignation  liberated  the  original  tenant. 
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tbe  tenant  assi^ing  i^mains  bottnd,  yet  in  the 
case  of  a  second  assignation  by  the  assignee, 
he  thinks  the  first  assignee  will  be  relieved, 
on  the  right  being  completed  ia  the  person 
of  the  second  assignee. ' 

4.  The  Gause  of  Warrandice.'^Thi&  clause, 
in  the  Jbrm  in  the  foot  note,  is  introduced  by 
a  declaration  that  the  cedent  has  paid  up  the 
rents,  and  performed  all  the  obligations  incum* 
bent  on  the  tenant,  prior  to  the  term  of  the  as- 
signee's entry.  This  is  a  precaution  which 
ought  never  to  be  neglected  by  the*assignee  or 
his  agent ;  he  ought  to  see  the  discharges  of 
the  rent ;  and  here  it  will  be  proper  for  him  to 
observe,  that  it  is  riot  merely  by  the  legal  terms 
that  he  is  to  judge  of  the  rent  due,  but  by  the 
crops,  with  reference  to  the  terms  at  which  the 
rents  of  the  crops  may  be  payable  ;  and,  there- 
fore, the  discharges  to  be  produced  to  the  as- 
signee, will  be  the  discharges  of  the  rent  of  the 
crops  reaped  by  the  cedent,  though  they  may 
be  payable  (as  will  sometimes  happen)  a  twelve- 
month after  the  period  of  the  assignee's  entry. 
"Without  attention  to  this,  and  by  failing  to 
connect  clearly  the  rents  and  crops  at  the  period 
of  the  assignee's  entry,  the  utmost  confusion 
will  ensue,  and  the  assignee  tnay  BnSer  much 
injustice. 


^  Bank.  B.  II.  tit.  ix.  §  14. 
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It  Will  farther  be  pibper,  that  tb^  assignee 
dhoiild  cdnsider  wdl  the  nature  of  the  obKgsi- 
tion9  incombent  on  the  tenant  by  the  original 
lease;  because,  from  the  nuxnent  of  his  aa-^ 
cepting  of  the  assignation,  he  becomes  liabie  to 
the  landlord  for  their  perfotmanc^*  The  ne- 
cessity of  attending  to  these  particukrs  will  be 
^nery  obvious,  from  the  consideration  that  iiM 
obligation  on  the  part  of  the  assignee,  will  sah' 
ject  him  in  payment  of  all  arrears  of  rent  or 
oth»  prestations  due  at  his  entry.  * 


^iMMaa*KkB^BMM«^HiM^MOTAlM*a 


'  Robs  v*  Mont^itb,  &c.  6th  Februfiry  1786.  Fac*  CoIL 
Mor.  p*  15290.  This  case  is  thus  shortly  stated  in  the 
Pac.  CoU.—- ''  A  tacksman  of  lands  assigned  hb  lease  i# 
^<  certafai  persons,  aa  trustees  for  his  creditors.  These  trusi* 
^  teas  hairuoig  entered  iato  cbe  possesakmt  were  seed  for 
^'  payment  of  the  rents  of  two  years  antecedent  to  the  SiS^ 
**  signment  in  their  favour.  The  Lord  Ordinary  foundi 
**  that  by  accepting  the  assignatipn,  the  defendera  had 
^  subjected  themselves  to  payment  of  the  arreai's  of  rent 
'*  then  due.  A  reclaimiBg  petition  being  presented  to  Ad 
^  Coort>  it  was  held  to  be  pofeetty  doar^  diat  tbtae  arreavf 
f^  wen  a  burden  ins^aniUe  fr^m  the  right  to  the  leasj^ ; 
**  and  thereforoi  the  petition  was  refused  without  answers. " 
See  abo  an  illustration  of  the  same  principle  in  Walpole 
and  AUson  v.  Beaumont,  l€th  Fberaary  17B0.  Kor.  p^ 
15249.  Also  Turnbull  v.  Scott,  8eb  July  16S6<  Mor.  p. 
1527S,  and  Bannatine  v.  Scott,  fist  July  16S9.    Mbr.  p« 

The  same  holds  with  regard  to  I^al  assignees  under  the 
bankrupt  statute,  against  whom  the  landlord  may  enforce 

TOL.  I.  F  F 
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The  warrandioe  of  the  assignation  is  from 
fact  and  deed  only,  that  is,  the  cedent  warrants 
the  assignee,  that  he  neither  has  done,  nor 
shall  do  any  thing  to  defeat  the  right  he  has 
given<  By  this  obligation,  the  assignee,  if  he 
has  completed  his  right,  wiU  be  secured  agahist 
the  claims  of  the  cedent's  creditors,  or  volim<- 
tary  assignees.  In  virtue  of  the  assignation  be 
has  also  right  to  the  original  lease,  and  to  the 
clause  .of  warrandice  by  the  landlord  therein 
contained,  which  is  of  course  a  clause  of  ab- 
solute warrandice.  The  assignee,  therefore,  has 
the  absolute  warrandice  of  the  landlord,  and 
the  warrandice  from  fact  and  deed  of  the  ce- 
dent. Those  are  the  degrees  of  warrandice, 
which,  independently  of  stipulation,  the  lease 
and  the  assignation  bear ;  and  if  they  s^e  to 
be  altered,  it  must  be  by  special  agreement  of 
the  parties. 

5.  Clatcse  of  Delivery— Ctaitse  qf  Registration^ 
and  Testing  Clause. — No  remark  of  any  great 
importance  occurs^on  these  clauses. — The  clause 
of  registration  is  for  preservation,  and  if  ne- 


hU  right  by  a  removbg,  under  the  Act  of  Sedemnt  1756 ; 
Nisbet  &  Company's,  Trustee,  Petitioner,  10th  Dec.  1802. 
Mor.  p*  15268«  See  also  Cuthill  v.  ieStey^  2Ut  Nov.  181S. 
Fac  CoU.  Sir  W.  C.  Fairlie  v.  Neilson  &  Fulton,  ISth 
Decenaber  1821.  Shaios  Cam,  and  BelTs  Com.  Vol.  JLp. 
39*     Vide  Supra,  p.  403. 
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cessary,  that  execution  may  follow;  though 
the  clause  of  warrandice  be  the  only  clause  of 
the  deed  on  which  diligence  of  any. kind  can 
follow :  and  were  warrandice  to  be  incurred, 
it  would  probably  be  by  an  action,  that  the  as- 
signee would  seek  for  redress. 

II.  The  Jbrm  of  completing  ffid  As^gnalion.^^ 
Our  law  has  required  that,  as  a  check  on  fraud*^ 
Client  and  private  conveyances,  every  transfer* 
ence  of  property  shall  be  aocompanied  by  some 
outward  visible  act,  indicative  of  the  change. 
The  property  of  moveables  is  transferx-ed  by 
possession—of  heritage  by  infeftment,-^The 
assignation  to  debts  is  completed  By  intima- 
ti<i!Ll  the  lea^  «  ^^  by  pise»,o„. 

Taking  it  as  the  general  rule,  that  an  assigna-- 
tion  to  a  lease  is  completed  by  the  assignee's 
bbtairiiiig'  the  natural  possession  of  the  farm, 
we  have  to  inquire  how  far  it  will  apply  to  the 
di^^c^rent  cases  which  may  occur.— 1.  Where  a 
ti&ntfnt,  with  power  to  assign  or  subset,  assigns 
bis  leasee  the  rule  applies  j  for  without  posses- 
sion, and  while  the  tenant  remains  in  the  farm*, 
the  right  of  the  first  assigned  may  be  defeated 
by  a  second  assignee  who  obtains  first  posses- 
sion,, or  by  an  adjudging  creditor  of  the  tenant* 
The  right  of  the  assignee,  therefore,  in  this  c^, 
is  completed  only  by  his  obtaining  the  natural 
possession  of  the  farm.  2.  Where  again  the 
principal  tenant  has  first  subset  the  farm/  and 


dien  asiiigned  bis  right,  the  assignee  easu 
not  in  this  case  attain  the  natural  posaession 
of  the  &LnnrH-still  he  msiy  attain  poeseaaion  b^ 
drawing  the  rents  payable  by  the  snbtenantst, 
and  this  wiU  complete  his  right  as  eflfectuallj  as 
the  natural  posseaaion  of  the  farm  in  the  fbr* 
«ier  caae.  ^«<^ut  several  months  may  sometimes 
elapse  before  it  is  possible  for  the  assignee  t6 
complete  his  right  by  actoally  drawing  the  rentlE^ 
and  it  may  often  be  necessary  to  complete  the 
right  without  delay : '  wh^r6  this  is  the  case, 
the  intimation  of  the  right  affords  thre  natural 
and  regular  means  of  completing  it.  To  whooq, 
tben,  ought  this  intimation  to  be  made  ?  to  the 
landlord  or  to  the  sabtenant  ?  And  here  it  wiU 


■»»'»  ■«>»>> I  III  I » > 


'  Siin^'f  Tnistee»  FeUtimAer»  SSA  Mfty  I80a  F«.  Coll 
Mor.  Appandixy  voce  Tack,  N^.  15.  It  W89  found  in  this 
casey  that  where  a  farm  under  lease  had  been  subset,  an  as- 
signation to  the  lease  may  be  made  to  another,  which  wfll 
be  effectualif  tbe  assignee  uplift  the  surplus  rent,  leaTing 
the  subtenant  to' pay  the  principal  tient  to  the  landlord*  it 
mm  ebsf rwd  on  die  Benp]i»  iWil  ^  there^  hart  been  taaapi 
f '  qu^tions  as  to  Ibe  mode  ^f  completing  an  assigpation  ^*a 
**  Uiu^:  9ut  ^ere  cap  be  none  iQoroeffeetual  tba#i  posses- 
**  sion.  Here  there  is  all  the  possession  that  the  case  admits  of 
'«  — the  possession  of  the  subrents,  which  implies  ako  intima- 
*'  tron  to  the  subtenants. "  See  nole  ef  Mb  oas^  Bdfs,  Com. 
Va.  il.  p.  12.  4ik  Edit. 

i  Wfaareire?  it  cim  be  Aone  ip  ^ee  ^i4)erb  there  is  Ukdj 
IP.  be  a  competition^  thepossessicm  slieuldbe  proved  hj  ^ 
payine^t  and  receipt  tt)  account,  in  the  naine  of  the  assignee^ 
however  smaH  it  may  be. 
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b^  dbderved,  that  the  intiniatioh  is  considered  a9 
a  d^lemnity ;  and  it  being  the  object  of  the  ooa>^ 
veyanoe  to  enable  the  asi^ignee  to  draw  the  rent 
j^yable  by  the  subtenant,  it  is  to  him  the  in^ 
timation  should  be  naade,  and  not  to  the  knd- 
k>rd.  ^    In  Hardie  Douglas's  casei  a  subtenant 

HXi-Mit       .fH>     ■       ■!     <'        '■■*       rti.»i  f»Mi..,«4    ■       I.  r        rill        I      i,t 

^  Hardie  Douglas  v.  the  Creditors  of  Hay,  6th  June  1794* 
Eac.  Coll.  Mot.  p.  2802.  In  this  case,  Hay  ga?e  assigna- 
tiohs  of  a  sublease  to  Hardie  Douglas,  and  to  two  other  cre- 
ditors, as  a  security  for  Ihei?  debli,  t)Ut  none  irf*  the  assignees 
c^t^red  into  possession.  On  Hay's  biing  ktiade  iumkrupt, 
in  tmsM  of  tfa«  Act  1696,  t«ro  of  the  assignees  intnnatlad  theif 
rights  to  the  j^rtaci]^  leMee  $  the  third  assignee  also  intimaled 
hts  right  sdon  a(W,  Imt  not  until  Hty  had  bcscutcd  a  to* 
Huniat^  lk*usi«deed  fy(t  bthnsf  sf  Im  creditois*  Th^  trsst- 
de(sd  detlSfed  thctt  llns  rights  and  fnvferenoes  tviiich  Che  cr^- 
di«srs  had  alt-elidy  obtiiined,  ehould  not  be  afeoted  by  it. 
The  trusted  sold  the  sublease,  tn  a  ttiulii{Uepoinding  tot 
dividing  the  pti&s,  th«  question  ^conried,  whether  those  ere- 
diiom,  mh6  had  obiakK^d  nssigmitiMis,  had  thereby  secured 
a  pf fi^enoe  $  and  on  this  point,  the  other  ciieditors  main- 
initied,  thai  ns  she  nssignaifeKi  had  only  been  intimated  16 
the  prlii>slpsl  tenan%>  they  IkbA  never  been  propetly  eoni^t- 
td< 

'  the  question  did  not  turn  on  ih«  eftet  of  these  assign^- 
tinnS)  tpeea«lse  the  Irodl^fi^t  irhioh  #aiin  0omp#titioh  mth 
fima  {iTdliftrinMl  the  pn^fei^ncM  nbtitiHed ;  i^d,  iberefbr^, 
iritliilut  My  imitnntinn,  tlm  nssignstidns  gif e  a  preferene^ 
tb  Hardie  l>ei]ghM,  and  the  ntheri*  ftot  the  Cnan,  on  dift 
no6s^oB,  4sxpr^sed  the  following  opinion  of  sn^  intini*ti^ns« 
*^**  Bwsessinn  is  so  fsr  essenHal  to  the  oouve3ranee  ef  a  lea^^ 
^  in  seoority  of  debt,  thati  wttheat  its  the  asdig^ee  has  ehly 
^'a  personal  right)  Mnsequenlly^ieitbMquent  assignee  eir 
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assigned  bis  sublease,  on  wbich  assignation  bq 
possession  followed,  though  the  conveyance 
was  afterwards  intimated'  to  the  principal  te- 
nant. The  question  came  to  be,  what  right 
was  vested  in  these  assignees  ? — ^The  Court  were 
not  called  upon  to  decide  on  the  efiect  of  the 
intimation,  because  all  preferences  had  been 
preserved  by 'a  trust-deed  agreed  to  by  the  cite- 
ditors.  But  the  Judges,  in  delivering  their  opir 

«        ■  •      <  • 

**  adjudger,  getting  first  into  possession,  would  be  preferred. 
''  At  the  same  time,  were  a  process  of  adjudication  to  be 
^5  brought,  the  assignee  might  insist  to  be  put  iptp  posses^ 
<*  sion  before  the  right  of  tl^e  adjudger  could  be  completed  , 
*^  and  ^  summary  application  to  the  Judge-0rdiiiary  to  that 
f^  effect  would  be  competent.  The  intimation  in  ^e  prer 
*f  sent  case  had  no  effect  in  completing  the  right.  V^ien 
f^  the  principal  lessee  .assigns  his  lease,  the  right  of  the  a^ 
**  signee  is  comfdeted  by  intimatioQ  to  the  ^subtenants,  re* 
**  quiring  tbem  to  pay. their  rents  to  him:  when  again  die 
'*  subtenant  is  the  grantor  of  the  assignation,  the  right  of 
V  the  assignee  can  only  be  completed  by  actual  posseasaoii 
5<  of  the  subject,  though  in  the  mean >  timet  an  intimation  tq 
"  the  principal  lessee  may  be  proper,  in  order  to  render  tho 
*f  trajwction  public  It  is  no .  objection  to  the  intimation, 
**  that  it  took  place  after  the  bankruptcy  of  thie  cedent ; 
**  .that  e:7ent  does  not  pr&veat  creditors  from  taking  a|iy.«tep 
*<  for  jthei|r  own  safety,  which  can  be  done  without  the.  inters 
**  veniion  of  their  debtor. "  Fac  Col).  In  giving  his  opi« 
nion  in  the  Iftte  jcase^of  Yeoman  v.  EUiot  and  Foster,  Jj^fra, 
p.  459,  Lprd  Balgray.said,  that  this  case  ofHardie  Doughis 
|s  incorrectly  reported.:  His  Lordship  bad  been  Counsel  in 
tfie  case.    See  Fac.  ReporU,  2d  February  1818. . 
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nions,  held^  1.  That  the  assignation  to  a  lease 
is  conipleted  by  actual  possession,  or  by  an  ap* 
plication  by  the  assignee  to  the  Judge  Ordinary 
to  be  put  into  the  actual  possession  of  the  farm : 
2.  That  when  a  principal  tenant  assigns  a  sub- 
lease, the  assignation  must  be  intimated  to  the 
subtenant,  aiid  not  to  the  landlord ;  and,  3.  That 
where  the  right  is  given ^  not  by  the  principal 
tenant,  but  by  the  subtenant,  it  can  be  com- 
pleted by  actual  possession  only.  It  was  add- 
ed,  that  in  the  mean  time  intimation  of  the 
conveyapce  by  the  subtenant  may  be  made 
to  the  principal  tenant,  in  order  to  publish  the 
conveyance.  It  is  thus  settled,  that  where 
the  assignation  is  made  by  a  principal  tenant, 
who  has  previously  subset  his  farm,  the  assig- 
nation must  be  completed  by  intimation  to 
the  subtenants* 

Where  again  the  assignation  is  made,  not  by 
the  principal  tenant,  but  by  the  subtenant, 
this  is  just  a  repetition  of  the  case  where  the 
principal  tenant  assigns  his  right  without 
having  subset  his  farm.  The  principal  tenant 
in  the  one  case,  and  the  subtenant  in  the 
other,  is  in  the  natural  possession  of  the  {arm ; 
and  where  that  happens,  the  assignation  by 
either  can  be  completed  only  by  the  assignee's 
acquiring  the  actual  possession  of  the  farm. 
This  also  is  laid  down  in  the  opinions  delivered 
in  the  case  of  Hardie  Douglas. 
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These  embtace  the  printipal  dases-^^the  as^ 
signatiQii  by  the  principid  tenant^  where  be  is 
in  the  natural  possession  of  the  fann»-«*the  as-^ 
signation  where  he  has  subset  bis  farm^^-^nd 
the  assignation  by  the  subtenant.  But  the  ob- 
servation made  on  the  Bench  in  the  case  of 
Hardie  Douglas,  relative  to  the  intimation  of 
a  conveyance  by  a  subtenant,  does  not  author 
riae  the  conclusion  that  an  intimation  of  €nich 
a  right  to  the  landlord  would  complete  the 
fight,  and  supply  the  want  of  actual  possession/ 
llie  observation  refers  merely  to  the  prudence 
of  making  such  an  intimati6n  in  order  to  give 
publicity  to  the  right :  but  the  question  as  to 
its  legal  efiect^  was  npt  before  the  Court.  Such 
an  intimation  leaver  the  subtenant  ostensibly 
in  the  full  possession  of  his  rights ;  and  wh^re 
possession  of  the  farm  is  required  to  complete 
the  transference  of  the  right;,  the  e^ct  pro- 
duced by  hi9  retaining  possession  can  never  be 
defeate4  by  ai)  act  so  private  as  an  intimation  to 
the  principal  tenant. 

Where,  for  example,  a  tenant  assigns  his 
right,  and  the  assignee  subsets  the  farm,  the 
^ssignee^s  right,  in  the  ordinary  case,  is  beyond 
kll  question ;  his  possession  hy  a  subtenant 
completes  the  right  he  received  from  the  prin^ 
cipal  tenant  t  yet  were  the  original  tenant  to 

^  See  MoW)  foot  note,  p#  4^9, 
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retain  possession  without  any  aipparent  or  pub- 
lic change  in  the  nature  of  his  right,  t^e  Court 
would  not  support  the  right  of  the  assignee." 


■■*>^«<Mi*«iA*«*a**MI*i«id->^yk*^tai^»»*AMi^aaA*a«BdM*^i 


*"  WaUtce  V.  Cmpbell,  leOi  Noveuober  1750.     Kilk^ 
voce  CompetitioD,  No.  6.      Etchiesi  voce  Tack*   No*   ITy 
Nol€s«   p^  4i5.    Mor.  p.  2805*     In  thU  oase  CampbeU^ 
TiaCner  in  InTerarty»  held  a  lease  from  ibe  Dake  of  Argyle 
of  aome  teAements  in  Inveraray  for  three  19  jearg ;  and,  be^ 
lag  kiddbled  to  several  persons,  he  prevailed  on  his  brofhev 
to  beeome  boond  for  his  debts  to  the  extent  of  S24f/.;  and  to 
take  an  assignation  Co  the  lease  for  his  payment.    This  was 
accordingly  done.   Campbell  of  Inverasregan,  the  brother^ 
became  boUnd  for  the  debts,  and  took  an  assignation  to  the 
lelise,  and  at  the  same  time  gave  his  brother  a  sublease  for 
11  years,  at  the  rent  of  121*  Sterling.    In  this  way  the  ori^ 
gtnal  tenant  continued  in  possession  of  the  subject,  without 
any  drcumstance  to  prove  the  change  thai  had  taken  place^ 
In  Opposition  to  the  right  thus  vested  in  Inverasragan,  Wal» 
lace,  an  adjudging  creditor  of  the  brother's,  whose  adjudication 
was  a  yeilr  posterior  to  the  assignation,  brought  an  acticrn 
nf  mails  and  duties ;  when  it  came  to  be  questioned  whe^- 
iJier  this  private  assignation,  or  the  adjudication  gave  a  pre^ 
ferable  right  to  the  lease.     According  to  JLOrd  Kilkerran's 
report  :-^''  This  trttisaction  was  considered  as  fully  onerous, 
^*  and  the  project  fair  and  generous  on  the  part  of  Inveras- 
*^  ragaui  in  order  to  enable  his  bk'otlier  to  carry  on  his  busr- 
-'^  ness ;  but  the  decision  went  upon  the  abstract  principle  in 
*^  law,  and  whereof  the  adjudger  was  even  io  equity  entitled 
**  to  take  the  advantage,  his  debtor  having  omitted  to  take  rh 
**  las  debt  in  the  list,  though  Inverasragan  may  have  beeti 
Ignorant  Uiereof*  Transmissions  of  every  subject  of  what- 
ever kind  must  be  completed  by  some  public  act  that  may 
**  come  to  the  knowledge  of  third  parties ;  and  without 
**  which)  the  transmiision  will  be  incomplete,  be  it  ever  so 
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The  following  passage  from  Kilkerran  exr 
plains  the  principle  :--•"  Traii3missi<Mis  of  every 

TT-Tr : '. r — ^ : ' 

*>  fair  and  honestly  intended*  The  transmission  of  the  pro**^ 
**  pertj  of  moveables  is  completed  by  delivefy,  of  lands  by 
'•^  iofeftment,  of  nomina  by  intimation^  of  tacks  and  other 
f*  rights  which  require  no  infeflment,  by  possession :  and, 
^^  tbereforoi  between  two  tacks,  or  between  two  assignations 
"  to  a  tack,  or  between  two  subtacks,  it  is  the  first  posses*^ 
'^  sion  that  determines  the  preference.  So  far  may  be  true^ 
**  that  in  some  cases,  when  a  tack  is  assigned,  the  asingnee 
*'  cannot  attain  the  natural  possession :  as,  for  example, 
**  when  a  proprietor  assigns  a  tack  ^whereof  years  are  still  to 
*^  run  :  but,  in  that  case,  the  civil  possession,  by  uplifting 
**  the  rents,  comes  in  its  place ;  or  if  such  assignee  shall  be 
**  considered  only  as  an  assignee  to  the  mails  and  duties  dur* 
**  ing  the  currency  of  the  teoant- s  tack,  it  must,  as  other  as- 
^f  sigpations,  be  completed  by  intimation  to  the  tenant.  But 
**  in  no  case  can  a  transmission  be  deemed  complete  where 
^'  no  act  intervenes,  other  than  what  passes  between  the 
'*  grantor  and  receiver,  and  is  known  to  nobody  but  them- 
**  selves,  which  was  the  present  case.  And  it  was  thought 
**  no  good  answer  (which,  for  Inverasragan,  was  chiefly  in- 
:'*  sisted  on),  That  as  it  was  the  very  purpose  of  tbe  dispo- 
<<  sition  that  he  was  not  to  have  the  natui%d  possession,  and 
*f  that,  consequently,  he  was  in  eBEect  no  c^er  than  an  aa- 
f<  signee  to  the  mails  and  duties,  at  least  during  the  currency 
5<  of  the  subtack ;  so  the  subtack  being  to  the  grantor  him- 
M  self  who  was  in  the  possession,  there  was  no  other  to  whom 
f  intimation  could  be  made ;  and  therefore,  either  the  trans- 
f*  mission  ought  to  be  considered  as  ccnxiplete,  orit  must  be 
**  said,  which  none  would  say,  that  such  sort  of  agreement, 
f'  however  in  itself  fair  and  honest,  was  reprobated  in  law ; 
5<  for  still,  as  has  been  said,  the  civil  possession  was  what 
f*  completed  the  right,  for  as  the  remit  to  the  Ordinary  sup? 
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*^  subject  of  whatever  kind  i»u«t  be  pQm- 
f^  pleted  by  some  pul^lic  act  that  may  ccnbc 
**  to  the  knowledge  of  third  parties,  and  withr 
"  out  which  the  transmission  will  be  inqom- 
*f  plete,  be  it  ever  so  fair  and  honestly  irir 
"  tended.^' '  The  want,  therefore,  of  a  pjub- 
lic  act,  is  destructive  to  the  right  of  the  as- 
signee  :  But  it  may  be  inferred  that  in  such 
a  case  intimation  to  the  landlord  would  sup- 
ply the  defect  in  the  right  of  an  assignee  j 
gince  the  Court  in  Wallace's  case  spugjit  fpr 
evideace  of  a  payment  having  been  made  to  the 
landlord  in  the  name  of  the  assignee,  or  for  the 
entry  of  his  name  in  the  landlord's  rental  book, 
which  indicates  an  opinion,  that  they  would  have 
held  a  formal  intimation  to  the  landlord  as  a 
public  act,  sufficient  to  supply  what  was  defecr 
tive  in  the  right  of  the  assignee,^ 

"  ! »  '  ..II ,  ^  I     I  I   J 

5'  poses  payment  might  haye  been  made  of  the  Duke's  rent 
**  by  the  ^isponee,  or  be  might  have  been  enrolled  as  the  te- 
"  nant,  which  ought  to  have  served  for  intimation/'    Kilk. 

-  Kilk.  p.  14*. 
This  opinion  )i^  been  confirmisd  in  a  late  ca^e,  Yeoman 
V.  Elliot  and  Foster^  2d  February  1813.  Fac.  Coll.  In  this 
case,  pwo  long  leases  were  assigned  by  the  lessees  to  Elliot, 
in  trust  for  Elliot  and  Foster,  in  security  of  advapces.  On 
receiving  this  assignation,  the  assignee  had  hi^  nan^e  enrol- 
led as  teni^pt  in  the  landlord's  rent^  book,  and  then  granted 
subtacks'to  the  le^see^,  who  thus  remained  in  possession. 
The  lessees  became  ban)c|rupt ;  and  EUipt,  in  virtue  of  a 
poyirer  of  sale  contained  in  hia  assignatipn,  h^d  advertised 
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Thud,  in  order  to  complete  the  assignation  to 

the  lease,  it  is  necodsary, 

^-•—^^ — " — — '——■ — I — I --■■       ■      --   -    ■■■^---  —    .     ^ -     ■  ^ ^ 

the  leases  for  sale,  when  he  was  interrupted  bj  a  suspension 
and  interdict  at  the  instance  of  Yeoman,  the  trustee  on  the 
lessee's  sequestrated  estates.  The  trustee  argued,  that  an 
entry  in  the  landlord's  rental  book  was  not  a  sufficient  pub- 
lication of  tlie  transfer  of  the  property,  and  that  the  creditors 
bad  transacted  with  the  bankrupts  on  the  faith  of  their  con- 
tinued possession.  Lord  Balgray  said,  that  to  adopt  the 
trustee's  argument,  would  be  to  overthrow  the  credit  of  the 
whole  tenantry  in  the  country.  A  lease  is  merely  a  personal 
light,  the  parties  to  which  are  the  landlord  and  the  tenant* 
This  right  is  transferable,  like  all  other  penanal  rijghta,  by  as* 
signation ;  and  the  transference  is  completed  by  intimation  to 
the  only  other  person  concerned,  the  landlord.  How  that  in- 
timation is  made  is  of  no  consequence,  if  it  be  acknowledged 
that  it  was  made.  The  assignation  may  be  secret,  known  only 
to  the  parties  to  the  transaction ;  but  this  cannot  be  helped  • 
it  arises  from  the  nature  of  the  right*  Even  where  there  is 
a  subtenant,  he  may  pay  his  rent  without  any  one  knowing 
to  whom,  or  who  is  in  right  of  the  lease.  The  case  of 
Hardie  Douglas  Is  incorrectly  reported.  The  Court  con- 
curred with  Lord  Balgray,  and  found  that  the  right  was  suf- 
ficiently completed  in  the  assignee. 

Professor  Bell  ( Commentariesy  p.  51,  ^th  Edit.)  sayt 
in  reference  to  this  case,  that  "  it  deserves  to  be  con- 
^  sidered  whether  intimation  ever  is  a  completion  of  an 
«(  asaignation  except  when  it  is  made  to  a  custodier  of 
**  moveables,  converting  him  thenceforward  Into  a  cus- 
^'  todrer  for  the  assignee  t  or  to  a  debtor  discharging 
^*  the  claim  of  the  former  creditor,  and  substituting  the  iis« 
**  signee  in  his  place.  So  the  assignation  of  a  lease,  where 
**  there  is  a  subtenant,  h  well  c6mpleted  by  intimation  to  the 
<*  subtenant,  because  it  is  truly  only  an  assignation  of  rents, 
**  and  the  subtenant  is  the  debtor.    But  there  seems  to  be  M 


jk.  That  th^  ^migaee  to  the  mtere^  pf  the 
pr'wGii^  tenant,  where  the  principal  te- 


•^^^■'•■^^^•"^^■^^^■^i»^^i"^^^iF»"ip^ 


*^  Urndni  haUles  for  intimation  to  the  landlord  to  the  effect 
**  of  transferring  a  lease.    And  the  argument,  that  otherwise 
y  there  are  no  means  of  borrowing  liioney  on  the  security  of 
'-^*  a  base,  is  fit  only  for  the  legisiature." 

But  in  the  more  recent  case  of  Bf  ock,  trusted  on  A.  New- 
1>i]^i«g  tt9d  Cq/i  aequeslrAted  eatate  v.  The  Glasgow  Bank, 
.29th  November  1822;  ShatftandDmlop's  Cases;  the  decision 
in  Yeoman  v,  Elliot  and  Foster  seems,  by  implication  at  least, 
to  have  been  approved  of.  In  Newbigging  smd  Co.*s  case,  the 
assignation  of  the  lease  was  ex  facte  absolute,  but  in  reality  in 
-fleeurity  of  advances.  The  assignee  intimatei  the  assignation 
-Co  the  landtordf  and  exeooted  a  mkBiVf  of  aufatacbt  eomplete- 
Ij  infornvil,  and  without  stipulating  for  any  rent,  in  favour  of 
the  original  tenant,  who  remained  in  possession ,  and  paid  his 
rent  as  formerly,  directly  to  the  landlord  :  in  the  accounts  of 
the  landlord's  factor,  however,  the  assignation  was  mention- 
ed.   It  did  not  appear  that  the  tenant  paid  any  rent  as  sub- 
tenant to  the  assignee,  and  after  poasessuig  &r  tlirqe  years 
•eubsequeat  tQ  the  assigQAtion,  t)ie  tenant's  estate  was  se- 
.fiiestmted  under  the  bankrupt  statute.    An  action  was 
then  brought  by  the  trustee  for  the  creditors  against  the 
assignee  to  the  lease^  for  having  the  assignation  in  security 
declared  invalid;  and  the  Court,  on  the  ground'  that  there 
had  been  no  possessicpi  either  natural  or  civil  by  the  assig- 
nee^ subsequent  to  the  asfeignatien,  fiiund  '^  in  the  whole  cir- 
^  Cttntttancesof  tte  qaaei"  tjtat  the  assignation  was  not  effec- 
'Hialfgaiiistthft  trustee  for  the  cedent's  creditors.  But  at  the 
same  time,  '*  the  Court  considered  this  case  to  be  perfectly 
<<  distiDCt  from  that  of  Yeoman,  where  there  was  a  deletion 
v^  of  ftbe  eedent  fvom^  the  Bueeleuch  rental  book^,  and  afi 
^^  iMenipilL  of  the  eiss^f^  aa  t|^nant»  mxd  where  a  regular 
*^  subtack  was  granted  to  the  cedent.''    See  aiso  Rus^el  v. 
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nant  is  himself  in  possession  of  the  fairni^ 
or  to  the  interest  of  the  subtenant,  should 
have  possession  of  the  farm,  in  order  to 
complete  his  right.  A  mere  intimdttion  to 
the  landlord,  or  to  the  principal  tenant  (in 
the  case  of  an  assignation  by  a  subtenant) 
will  not  be  effectuaL 

2.  Where  the  tenant  has  subset  his  fmro,  and 
then  assigns  his  interest,  (and  the  same 
rule  applies  where  the  landlord  assigns 
the  rents  due  to  him),  the  assignee  must 
be  in  po^esrion  b/drnwing  L  »a«, 
or  his  right  must  be  intimated  to  the  te- 
nant or  subtenant  by  whom  the  rents  are 
payable. 

3.  Where  a  tenant  is  desirous  of  assigning 
his  lease,  and  at  the  same  time  of  retain- 
ing  possession,  it  is  necessary  for  him  to 
assign  and  receive  a  sublease  from  the  as^ 
signee ;  but,  in  order  to  publish  the  trans- 
action, an  intimation  of  the  right  to  the 
landlord  will  be  required.  In  this  way, 
the  assignee  will  have  possession  by  re- 
ceiving the  rents  from  his  subtenant,  a^d 
the  objection  of  secresy  will,  to  a  certain 
extent,  be  removed  by  the  intimation  to 
the  landlord. 

£arl  of  Breadalbane,  3d  Dec.  16^2 1  Shcno  and  Drntdoft 
Cases.  Similar  cases  are  at  present  (1825)  in  dep^ndance 
in  the  Court. 
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The  assignation  to  the  lease,  thus  completed, 
is  capable  of  competing  with  other  voluntary 
conveyances,  or  with  legal  diligence*  1.  In 
competitions  with  voluntary  conveyances,  the 
priority  of  the  possession,  or  of  the  intimation, 
must  regulate  the  preference.  2.  Competitions 
with  the  diligence  of  creditors  may  occur  either 
with  an  adjudication  or  with  an  arrestment.  1. 
Adjudication. — ^Where  an  adjuidication  has  been 
begun  before  the  date  of  the  assignation,  litigi- 
osity  q  will  give  the  adjudication  a  preference 
over  the  assignation  j  where,  again,  the  assigna- 
tion has  been  granted  before  the  summons  of 
adjudication  has  been  executed,  the  preference 
of  the  two  rights  will  be  regulated  by  the  date 
of  their  completion. — ^The  adjudication  of  a  lease 
does  not  require  sasine,  and  therefore  the  pre- 
ference of  the  adjudication,  and  of  the  assigna- 
tion, will  depend  upon  the  question,  whether  the 
possession  following  on  the  assignation,  or  the 
intimation  of  it,  be  prior  or  posterior  to  the  date 
of  the  decree  of  adjudication.   2.  Arrestment-^ 

^  Litigiositj  is  intended  to  protect  the  diligence  by  which 
creditors  propose  to  attach  the  hefritage  of  their  debtors  ;  and 
is  founded  on  the  suspicion  naturafly  entertained,  that  a 
debtor,  to  defeat  the  diligeiM^e-  of  his  creditors,  maj  bfe 
tempted  to  divest  himself  before  the  diligence  be  compleCed  ; 
and,  therefore,  whenever  the  summons  of  adjudication  or 
the  inhibition  is  fully  executed,  litigiosity  commences ;  after 
which,  even  an  onerous  deed  will  not  defeat  the  right  of  the 

creditor. 

/ 
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An  arrestment  b  a  diligenoe  fitted  to  attach 
moveable  debts  only;  it  does  not  thei^efooe 
carry  any  right  to  the  lease,  ta  it  can  be  eat- 
lied  only  by  the  adjudication ;  it  merely  attocbos 
the  rent  due  by  the  tenant :  The  assignation, 
iJierefore,  can  come  in  comiietition  uith  tb^ 
arrestment,  ocdy  in  the  case  of  an  assignation 
by  :dxe  landlord  of  the  renta  due  to  him  under 
the  lea$e»  or  in  the  case  of  an  assignation  to  a 
sublease ;  and,  in  these  casea^  the  preference 
will  depend  upon  the  priority  of  the  dates  of 
the  arrestments,  and  of  the  dates  of  the  iptima* 
tions  of  the  assignations* 


^^^^m^m'—'^-^-^-^m^ 
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THJ:  SUBIfASE. 


A  suBJucASE  is  a  deed,  by  which  the  principal 
tenant  enters  into  a  new  lease  of  his  farm, 
whereby  he  becomes  landlord  to  the  person  re- 
ceiving the  sublease.  The  circumstances  un- 
der which  a  tenant  can  exercise  this  power, 
have  been  already  explained, "  and  the  form  of 
the  deed  (in  the  foot-note)  will  explain  the  na>- 
ture  of  the  rights  which  it  creates,  and  wift 

t  .         . 

'  SuprUfp.  187. 
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point  out  the  resemblance  which  it  bears  to 
the  principal  lease. ' 


'  SUBLEASE. 


li  is  contracted,  agreed^  and  ended,  between  the  parties 
IbUowii^ ;  viz.  B»  prindpol  tacksman  of  the  lands'and  others 
afiermentioned;  and  havihg.  power  under  his  lease  to  grant 
the  fqllQwiog  8ubleaBe»  on  the  one  part^  and  C  o»  ^  o£^r 
part  in  manixer  following :  that  is  to  say,  the  said  B^  in  coki- 
sideration  of  the  tack-dutj,  and  other  dbfigations  ctmie  un- 
der by  the  said  C,  in  manner  after  expressed,  has  stAs^,  as 
he  hereby,  under  the  conditions  and  provisions  foilowingv 
suBsetSf  and  in  subtack  and  assertion,  lets  tothesaid  C  and 
his  hfiir^  all  and  whole  the  farm  of  ,.  and  that  for  all 

the  years  and  space  of  yeais^.  (being  the  yeans  still  tk> 
run  of  the  tack,  of  the  said  lands,,  held-  by  the  said'B),  irom 
and  afiier  the  said  C's.  entry  tb  that  premises^  which  is  here^ 
by  declared  to  be  at  the  term  of  in  the  present 

yeart  But  always  ir\3^  and  under  the  several  cfonditions  ^d 
provisions  contained  in  the  siad  tack,  entered  into  between 
tfae'satd  B  and  A,  of  date  ,  and  recorded  in  the  books 

of  Council  and  Session.  :  To  which  tack  r^rence 

ia  hereby  made,  and  of  which  an  extractis  herewith  deliver- 
ed up  by  the  said  B  to  die  said  C :  And  farther,  the  siiid  B 
asdgns  and  transfers  from  him,  his  h^irs  and  successors,  to 
the  said  C  and  his  foresaids,  the  whole  iBtipttlatibns  and  ob^ 
ligations  concaved  in  favour  of  the  tenant,  as^  contained  id 
the  said  original  lease,  in  so  £Eur  as  they  have  not  already 
been  implemented,  in  terms,  of  the  said  lease ;  which  siMeaaa 
the  said.B  binds  and  oldiges}mik  and  his  foresaids^  to  warrttnt 
to  the  said  C  and  his  foresaids,  at  all  hands>  and  agaiinst  all 
deadly,  aa  law  will  ijbr  which  causes,  and  on  the  other  part, 
the  said  C  hereby  binds  and  obliges  himself,  his  heirsand 
VOL.  I.  G  G 
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The  commentiary  formerly  made  on  the  terms 
of  the  lease,  renders  it  untiecessary  to  analyze 


MtaW 


executors  whomsover,  to  content  and  pay  to  tbe  said  B  and 
hid  foresaids  yearly,  during  the  currency  of  this  subtack, 
the  sum  of  L.  sterling,  in  name  of  fent  or  sub^ck 

duty ;  and  that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  term's 
■  payment  at  the  term  of  and  the  next  term's  payment 

at  die  term  of  thereafter,  and  that  for  crop  and  year 

,  and  so  forth  termly  thereafter,  during  the  currency  of 
this  subtaek,  with  one-fifth  part  more  of  eabh  term's  payment 
of  liquidate  penalty^  in  case  of  failure,  and  the  lawful  in- 
terest of  the  said  rent,  from  the  time  the  same  falls  due, 
dumigthenot  payment  thereof:  And  JurUier^  the  said  C 
hereby  accepts  of  the  whole  houses,  fences,  and  enclosures, 
on  said  farm,  as  in  the  same  good  order  and  condition  as 
that  in! which  they  are  to  be  left,  in  terms  of  the  principal 
tack,  at  the  expiration  thereof ;  and  he  binds  and  obliges 
him  and  his  foresaids  to  uphold  the  same  in  good  order  and 
condition,  during  the  currency  of  this  subtack,  and  to  leave 
the  same,  at  the  expiration  hereof,  in  the  order  required  by 
the  conditions  of  the  said  principal  tack :  Andjuriher,  the 
said  C  binds  and  obliges  himself  and  his  foresaids,  to  imple- 
ment, fulfil,  and  perform  the  whole  other  stipulations  and 
obligations  incumbent  on  the  tenant  by  the;  said  original 
tack,  which  are  all  here  held  as  repeated,  excepting  the 
payment  of  the  rent  or  tack-duty,  due  by  the  said  B  to  the 
said  A,  for  the  said  subjects ;  which  rent  is  hereby  declared 
to  be  payable  by  the  said  B  and  his  foresaids,  out  of  the 
subtack  duties  hereby  stipulated,  to  be  paid  to  him  by  the 
said  C  :  And  lastly^  hoth  parties  bind  and  ohlige  themselves 
and  their  foresaids,-  to.  implement  andjitlfil  their  respective 
parts  of  the  said  premises,   each  to  the  other,  under  th^ 
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minutely  the  clauses  of  this  deed.  *  It  thrill  be 
sufficient  to  poitlt  out  the  circumstances,  in 
which  the  situation  of  the  parties  to  the  sub- 
lease either  creates,  or  seems  to  create,  a  dif- 
ference between  their  rights,  and  those  enjoyed 
by  the  parties  uqder  th^  original  lease,  * 

penaltj  of  L^  steriing,  to  be  paid  by  the  party  faOing  to 
the  painty  observing,  or  "mliing  to  observe  the  same,  over 
and  above  performance;  and tliey consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or  other  Judge^^ 
books  competent)  that  letters  of  homing  on  six  day!'  charge^ 
^nd  all  other  execution  necessary,  may  follow,  on  a  decree 
to  be  interponed  hereto,  in  common  form ;  and  thereto  con- 
stitut^  their  procurators^ 

Jn  imtness  ixihereofy  &c. 

■  Vide  Supra,  p.  93,  et  seq. 

**  It  is  proper  to  observe  here,  that  it  is  impossible,  by 
means  of  a  subtenant,  to  alter  or  innovate  the  terms  of  the 
original  lease.  A  lease  was  granted  for  three  nineteen  years, 
and  ''after  the  expiration  of  the  third  nineteen  years,  Jbr 
''  the  lifetime  of  the  person  then  in  possession. "  There  was 
no  prohibition  against  subsetting,  and  the  tenant  in  posises- 
sion  under  this  lease  subset  the  farm  for  a  slump  sum ;  tiie^ 
subtenant  coming  precisely  into  the  place  of  the  principal 
tenant,  and  paying  his  rent  directly  to  the  landlord.  A  short 
time  after  the  expiration  of  the  last  term  of  nineteen  years, 
the  principal  tenant,  granter  of  the  subtack,  died,  and  the 
landlord  brought  an  action  of  removing  against  the  subte-' 
nant,  on  the  ground,  that  the  person  entitled  to  the  liferent 
under  the  original  lease  being  dead,  the  lease  was  vacated* 
The  subtenant  pleaded  that  he  was  *Hhe person  in  possession*^ 
at  the  expiration  of  the  last  nineteen  years,  and,  as  suchi  en^ 
tinted  to  the  liferent;  for  the  subtack  was  virtually  an  asv 

gg3 
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1,  The  subj^t  (^  Oie  stMease. ^It  was  former- 
ly the  opinioB,  tbat  a  tenant^  although  empower- 
ed to  subset,  was  not  at  liberty  to  grant  a  sub- 
lease of  the  whole  of  his  possession.  *"    But  this 


signatioiiy  as  the  subtenant  took  upon  him  all  the  presta- 
tions of  the  original  lease,  from  which  the  principal  tenant 
dsrived  no  profit  except  the  price  of  the  grant*    The  Lord 
Ordinary  (Balgray)  had  £9und  that  the  subtack  <<  does  not 
*'  i|lter  (HT  innovate  the  terms  of  the  original  lease,  and  that, 
*^  notwjthstainding  of  the  same,  the  ciyil  possession  of  the 
"  said  lands  must  be  legally  vested  in  John  Wilson  (the 
''  priofcipal  tenant),  and  the  other  heirs  substituted  to  htm  ; 
<<  therefore  finds,  that  the  liferent  9)ust  be  held  to  depend 
V  upon  the  life  of  the  principal  tenant  in  the  civil  possession 
*'  at  the  expiry  of  the  last  nineteen  years,  and  not  of  the 
''  subtenant. "     And  the  Court  refused  a  petition  against 
this  interlocutor  without  answers ;    Rooaldson,  Petitioner, 
\B^  December  1812.    Fac.  Coll. 

"  In  Kilkerran,  p«  526^  the  following  observation  is  sub- 
joined to  a  case  of  competition,  between  an  assignee  and  sub- 
tenant :«— '^  Where  a  tack  is  not  granted  to  the  tacksman  and 
*^  bis  assignee,  but  as  in  this  case  to  him,  his  h^rs  and  sub- 
^*  tenant^  an  assignation  by  him  is  void,  and  it  is  lawful  for 
«  aay  other  thereafter  to  take  a  subtack  of  a  part  of  llie  sub- 
^  yeoir  ev^n  while  in  the  knowledge  of  the  prior  assignation ; 
**  because,  being  different  rights,  the  one  void,  the  other  va- 
*'  lid,  tlie  knowlisdge  of  the  prior  void  right  does  not  infer 
"  any  parHajpatio  fraudU  in  granting  double  rights.  Nay, 
*'  Aould  even  the  master  concur  with  the  assignee,  after  the 
'*  subtack  is  granted,  the  subtack  will  nevertheless  remain 
'*  effisctual,  in  respect  of  the  si^tacksman's  jus  qucesitum, 
^  But  where  a  man  has  a  tack  to  him  and  hi»  subtenants, 
<*  and)  gives  a  subtack  of  the  whole  subject,  which  was  the 


4>piink>n  has  been  altered,  and  when  -the  fease 
gives  a  power  of  snfesetting,  without  restricting 
or  limiting  that  power,  the  tenant  inay  lawfully 
subset  tlie  whole  of  his  farm ;  nor  will  it  ground 
^n  ♦exception  to  this  rule,  that  the  lease,  while  it 
cotifers  U  power  of  subsetting,  prohibits  the  te^ 
nant  from  assigning. "" 

^*  fact  in  the  present  case,  such  subtack  is  no  less  void  tiiati 
"  an  assignation  would  be,  the  difference  between,  a  tack 
**  bearing  to  usignees,  and  a  tack  bearing  to  jsubtenaitty  ly- 
^*  ing  singly  in  this^  that  a  tapk  to  ai^gnees  pnay  be  wholly 
**  assigned ;  and  a  tack  to  subtenants  imports  only  a  power 
**  to  subset  apart;  and,  where  the  tenant  subsets  the  whole, 
**  such  subset  is  void ;  so  that  the  assignation  to  the  one  and 
**  the  subset  to  the  other,  were  equally  void  in  this  case ; 
^*  acttd  as  neither  of  them  had  a  better  right  than  the  bdfer, 
^*  the  nullity  was  only  competent  to  the  master,  &c.*'-^*^  to 
'*  whichever  of  the  rights  he  gave  his  consent,  it  mustpre- 
**  vail ;  and  upop  that  ground  the  assignee,  to  whose  right 
*V  the  master  consented,  must  at  any  rate  have  been  prefef^- 
^*  red. '-  See  the  report  of  the  case,  Bowaqk  v.  CroU,  2!2d 
June  17458,    Kilk.  voce  Tack.    Mor,  p.  1528D. 

""  Crawford  v.  Maxwell,  28th  June  1758.  Fac.  Colli 
Mor.  p.  15307.  In  this  case  the  tenant  in  a  farm  became 
bankrupt,  and  assigned  hi$  lease  for  tlie  benefit  of  his  credi- 
tors ;  and  this  assignation  being  contrary  to  the  terms  of  his 
lease,  which  was  given  to  him,  '^  his  heirs  and  subtenants, 
'^secluding  his  assignees,"  he  then  granted  a  subtaclf  for 
behoof  of  his  creditors.  To  this  it  was  inter  dlia  objected| 
that  the  contract  of  lease  is  strictly  personal ;  and  bebg 
founded  on  the  confidence  which  the  landlord  has  in  the  te- 
nant,  a  power  of  subsetting  can  be  intended  only  to  enable 
the  tenant  to  subset  small  portions  of  the  farm,  he  himself 
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2.  The  granter  of  the.  sublease  acts  in  virtue 
of  the  power  conferred  on  him  by  the  landlord ; 
and^  therefore,  the  right  in  the  subtenant  stands 
not  merely  on  the  faith  of  the  principal  tenaint, 
but  also  on  the  faith  of  the  landlord.  The 
landlord  has  given  w^rmnidice  to  the  tenant, 
and  has  enabled  him  to  jsubset,  aiid  this  en- 
titles the  principal  tenant  to  transfer  the  war- 
randice of  the  landlord  to  the  sub-tenant.  Hence 
it  follows,  that  the  right  of  the  subtenant,  Jike 
that  of  the  principal  tenant,  must  stand  or  fall 
with  the  title  of  the  landlord ;  and  on  the  other 
hand,  the  landlord's  obligation  to  maintain  the 
subtenant  in  possession,  is  precisely  the  same  as 
that  under  which  he  lies  to  the  principal  te- 
nant. Farther,  the  right  of  the  subtenant, 
3tanding  on  this  foundation,  and  followed  by. 
posse$sion,  is  a  complete  right  in  his  person : 
and  therefore  it  follows,  1.  That  where  the  land- 
lord  means  to  reduce  thq  right  of  the  tenant 
and  subtenant,  he  must  do  it  by  calling  the  sub^ 
tenant,  as  well  as  the  principal  tenant.  For 
were  he  to  call  the  principal  tenant  only,  then 
the  right  of  the  subtenant,  standing  on  a  new 


remaining  tbe  effective  tenai[it.  But  a  total  subset  is  equiva- 
lent to  an  assignation,  which  is  here  prohibiited.  The  an- 
swer Ofiade  to  this  was»  that  the  power  of  subsetting  is  un- 
limited by  the  tack  iteelf ;  and,  therefore,  cannot  be  re- 
strained upon  argument  or  implication.  The  Court  sustaii^« 
jEid  the  Bubtack.     Vide  mpra^  p.  192. 
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and  separate  title,  the  landlord,  after  reducing 
the  title  of  the  principal  tenant,  would  have  a 
new  action  to  commence  against  the  subtenant ; 
nor  would  a  Collusive  reduction,  by  which  the 
principal  tenant  had  permitted  a  decree  in  ab- 
sence to  go  out,  have  any  effect  against  the  sub-^ 
tenant.  ^  g.  No  act  of  the  principal  tenant  can 
affect  the  separate  and  complete  right,  which  is 
vested  in  the  subtenant,  and  secured  by  posses- 
sion. Were  the  principal  tenant,  for  ei^unple, 
to  renounce  his  lease,  that  renunciation  could 
in  no  shape  sSSdct  the  right  of  the  subtenant ; 
and  the  sublease  would  be  effectual,  notwith- 
standing such  renimciation,  until  its  stipulated 
expiration.  ^ 

y  ^arl  of  Galloway  v.  MTulloch,  18th  December  1626. 
Dune.  Mor.  p.  783S.  In  this  case,  the  Eoii  of  Gallo- 
way had  obtained  a  decree  of  reduction,  of  the  ppoclpal 
lease ;  and  founding  on  that  redaction,  he  broughl;  an  9C« 
tion  of  reduction  of  the  subtacl^.  But  the  Court,  on  jthe 
groupd  th{|t  the  reductipn  of  the  principal  tack  had  been  in 
absence,  and  no  good  reason  assigned,  could  not^  from  the 
mere  circumstance  of  the  principal  lease  being  in  this  man* 
ner  reduced,  sustain  a  reduction  of  the  subtack. 

*  Eiurl  of  Morton  v.  Tenants,  J4th  and  28(h  July  16^5, 
Pi|rie.  Mor.  p.  15228.  In  this  case,  a  subtenant  had  been 
several  years  in  possession  under  a  emb-leose,  when  ths  te- 
nant renounced  the  principal  lease  in  favour  of  the  landlord* 
who  brought  an  action  of  removing  against  the  sub-tenant  • 
and  although  the  power  to  subset  was  not  very  distinctly 
conferred,  ypt  the  CoiMrt  8ii3tained  the  8ub-lea9e«    By  a  d^i 


472  THE  SUBL£AS£  COMPUSTED. 

3.  The  suMease  must  be  followed  by  pastes- 
sioa,  in  order  to  complete  it.  If,  for  example, 
n  sitbteniaDt  were  to  come  in  competition  with 
an  assignee,  th^  prefetence  would  depend  npcm 
the  .possession ;  and  the  right  with  the  first 
possession  would  be.  preferable.  In  like  man- 
ner, were  a  subtenant  to  come  in  competition 
with  the  landlord,  holding  a  renunciation  from 
liie  principal  tecumt,  the  possession  of  tihe  sub- 
tenant,.and  th^ate  of  the  renunciation,  wjcmid 
regulate  the  preference  :  or,  in  the  case  of  an 
adjudging  creditor,  the  litigiosity  arising  £rom 
the  execution  of  the  summons  of  iadjudication, 
if  prior  to  the  date  of  the  sublease,  would,  carry 
the  right  to  the  adjudger :  if  posterior  to  the 
date  of  the  sublease,  then  the  priority  of  the 
possession,  or  of.  the  date  of  the  adjudication, 
would  fix  the  preference.  A  case  may  be  sup* 
posed^  wheoe  intimation  will  be  required  to  sup- 
port the 'sublease  :  A  person,  for  example,  pos- 
sesses under  the  principal  tenant,  without  any 
regular  sublease,  from  year  to  year,  and  at  last 


cbioni  at  the  distance  of  a  few  days  only,  (28th  July,)  be- 
tween the  same  landlord  and  another  tenant,  where  the  sub- 
tenant had  not  been  in  possession  under  the  sub-lease,  the 
Court  would  not  sustun  it  against  the  Earl,  seeing  it  had 
not  been  intimated  to  him,  and  that  he  had  no  opportunity 
of  knowing  any  thing  of  it  at  the  time  that  he  accepted  of 
the  renunciation  from  the  principal  tenant. 
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obtains  a  sublease.  The  possession,  which  com- 
menced on  a  separate  title,  prior  to  the  date  of 
the  sublease,  will  not  be  eifFectual  against  a  right 
in  the  landlord,  arising  from  the  renunciation 
of  the  principal  tenant ;  and  in  such  a  c£^e,  an 
intfanatifon  <of  the  sublease  to  the  landlord,  might 
be  necessary  in  order  to  protect  the  subtenant 
against  the  effect  of  the  principal  tenant's  re- 
nunciation. *. 

4.  The  rent  due  by  the  subtenant  is  payable 
to  the  principal  tenant;  and  when  regularly 
paid  at  the  terms  of  payment,  the  subtenant, 
and  his  crop  and  stocking,  are  relieved  from 
any  farther  obligation.  Where  the  rent  is  still 
due  to  the  principal  tenant,  we  have  seen*  that 
the  landlord  will  be  preferred  to  the  other  cre- 
ditors of  the  principal  tenant :  and  when  the 
subtenant  has  paid  his  rent,  previous  to  the 
term  of  payment,  he  will  be  liable  to  the  land- 
lord or  to  the  creditors  of  the  principal  tenant. 
It  will  be  prudent,  however,  to  take  care,  that 
the  terms  of  payment  of  the  rent  in  the  princi- 
pal lease  and  in  the  sublease  should  correspond  ; 
for,  were  the  sublease  to  stipulate  fore-hand 

*  See  in  illustration  of  the  case  here  put,  the  decision  in 
Earl  of  Morton  v.  Tenants,  14th  and  28th  July  1625.  Mon 
p.  15228.  See  Dune's  Report.  In  this  case,  however,  the 
principal  tenant's  right  to  grant  a  sublease  was  also  dis- 
puted. 

"  Supra  J  p.  451,  et  seq. 
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rent,  while  the  principal  rent  was  paid  backr 
hand,  it  mi^t  be  questioned  whether  a  fore* 
hand  payment  by  the  subtenant  to  the  principal 
tenant,  although  made  at  the  terms  stipulated 
in  the  sublease,  would,  on  failure  of  the  princi-r 
pal  tenant,  protect  the  subtenant's  crop  and 
stocking  from  a  claim  at  the  landlord's  in- 
stance ;  and  althpviigh  it  is  probable  that,  on 
the  principle  stated  above,  such  payment  would 
be  effectual,  yet  it  is  fully  as  well  to  avoid  the 
question, 

5.  Both  Stair  and  Erskine  hold,  that  the  sub^ 
tack  does  not  give  an  active  power  to  the  sub* 
tenant,  to  the  effect  of  enabling  him  to  remove 
those  in  possession  of  th^  lands. ""  Whether  thisi 
may  not  in  part  be  remedied,  by  inserting  a 
clause  (where  the  power  of  removing  possessors 
is  required),  empowering  th^  subtenant  to  re- 
move possessors  in  the  name  of  the  principal 
tenant,  piust  be  left  to  those  acting  for  the  par- 
ties to  determine.  But  certainly  the  sublease 
will  be  a  sufficient  ground  of  action  against  tb^ 
principal  tenant ;  and  through  that  medium 
the  subtenant  has  a  power  of  attaiping  posses* 
sion. 


*  Ersk.  B.  II.  tit.  vi.  f  34n  and  Stair,  B.  II.  tit.  ix.  ^  22, 
The  ^uestioDs  as  to  the  tenant's  powers  under  the  lease,  to 
assign  or  subset  belong  to  a  separate  branch  of  the  subject, 
and  have  been  already  treated  of.  Vide  supra^  p.  175,  et  seq. 
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CHAP.  VII. 

THE  RULES  Or  SUCCESSION  TO  THE  INTERESTS  OF 
LANDLORD  AND  TENANT  IN  THE  LEASE,  WITH 
AN  EXPI^ANATION  OF  THE  NATURE  OF  TH|S 
TITLE  REQUIRED  IN  THE  PERSON  OF  THE  IJEIR 
OF  THE  TENANT^ 

The  interests  in  the  lease,  which  are  held  hy 
the  landlord  and  tenant,  desceijid,  on  their  deaths, 
partly  to  their  heirs  in  heritage,  and  partly  tq 
their  heirs  in  inoveahles.  It  is  therefore  pro- 
per to  attend  to  the  circumstances  by  which 
their  respective  successions  may  be  aflPected, 
In  this  view,  it  will  be  necessary  to  consider 
the  rules  of  the  landlord's  succession,  before 
proceeding  to  those  of  the  tenant's. 


SECT.  I. 


THE  landlord'js  succession. 

In  our  present  view,  it  is  the  landlord's  right 
under  the  lease,  that  is,  his  right  to  the  r^nts. 
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which  is  properly  the  subject  of  inquiry  ;  but, 
as  it  may  throw  light  on  the  succession  of  the 
tenant,  it  will  be  proper  also  to  inquire  into 
the  interests  of  the  heir  and  executor,  where 
the  proprietor  is  in  the  natural  possession  of 
the  land. 

1 .  The  rule  of  succession  to  the  rents. — ^The 
succession  to  the  rents  of  an  estate,  on  the 
death  of  the  proprietor,  is  founded  on  a  rule, 
which  at  first  sight  does  not  seem  likqly  to 
create  much  difficulty ;  viz,  that  whatever  part 
of  the  rents  is  due  to  the  landlord  before  his 
death,  belongs  to  his  executors ;  the  residue, 
as  never  having  been  in  bonis  of  the  deceased^ 
is  to  be  a.ccounted  as  part  of  the  lands,  and  so 
passes  to  the  heir. 

If,  in  fixing  on  the  terms  at  whiph  the  land- 
lord, in  this  question,  ought  to  be  held  as  hav- 
ing right  to  the  rents,  the  conventional  terms 
of  payment  were  taken,  there  could  be  no  room 
for  any  question,  whether  or  not  the  rent  had 
belonged  to  the  landlord,  to  the  eflFect  of  trans- 
mitting it  to  his  executors ;  since,  wherever 
the  proprietor  survived  the  term,  the  rent 
would  belong  to  his  executors,  and  wherever 
he  predeceased  the  term,  it  would  transmit  to 
his  hein  But  these  conventional  terms  of  pay- 
ment are  often  regulated  by  circumstances  little 
connected  with  the  arrangement  of  the  land- 
lord's succession ;  and  in  the  case,  where  the 
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rent  of  the  crop  is  payable  at  the  terms  of 
Candlemas  and  Lammas  after  reaping  the  crop, 
the  landlord  must  have  lived  nearly  a  twelve- 
month after  the  reaping  of  the  crop  before  he 
can  transmit  the  rent  to  his  executors.  The 
irregularities  in  the  succession,  which  would 
necessarily  follow  from  taking  the  conventional 
terms  as  a  rule,  seem  to  be  avoided  by  takings 
in  place  of  them,  the  legal  terms  of  payment ; 
and  accordingly  they  have  been  resorted  to  as 
the  standard. 

This  is  extremely  well  explained  by  Lord 
Kames.  He  says,  "  In  clearing  the  respective 
"  interests  of  the  heir  and  executor,  with  re- 
"  gard  to  the  rents  of  land,  unuplifted  by  the 
^  defunct,  the  natural  rule  is,  that  nothing  can 
^'  belong  to  the  executor  but  the  rent  of  that 
^'  term  which  was  past  before  the  predecessor's 
**  death,  and  which  term's  rent  came  thereby 
*^  to  be  in  ejus  bonis  ;  and  as  of  old  our  rents 
•*  in  Scotland  were  generally  paid,  the  half  at 
Whitsunday,  the  other  half  at  Martinmas,  for 
that  yearns  crop,  hence  these  came  to  be  un- 
**  derstood  the  fixed  terms  by  which  all  ques- 
"  tions  were  determined  betwixt  the  heir  and 
"  executor,  without  regard  to  the  many  various 
"  conventional  terms  which  afterwards  came  to 
"  be  in  use  among  us ;  which  conventional 
**  terms  were  understood  to  be  merely  for  the 
"  benefit  of  the  master  or  tenant,  as  the  pay- 
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**  inent  of  the  rent  was  advanced  or  postponed ; 
*'  and  so  in  questions  betwixt  the  heir  and  exe* 

cutor,  these  conventional  terms  were  quite 

overlooked,  and  the  rule  continues  to  be  the 

same  as  originally."  * 

The  rule,  as  explained  by  Lord  Karnes,  is 
perfectly  fixed  and  established.  Where  the 
landlord  survives  Whitsunday,  he  has  right  to 
the  first  half-year's  rent  of  that  crop  ;  where  he 
survives  Martinmas,  he  has  right  to  the  whole 
year's  rent.  But  simple  as  this  rule  may  seem, 
it  will  often  be  found  difficult  in  practice  to 
connect  the  rent  and  the  crop ;  and  this  diffi-* 
culty  is  increased,  by  the  explanation  of  the 
rule  as  given  by  Erskine. 

/'  Custom  (according  to  Erskine). has  fixed 
^*  on  two  terms  in  the  year,  as  the  periods  from 
*'  which  the  rents  of  that  year  are  to  be  ac- 
**  counted  in  bonis  of  the  liferenter.  The  one 
'*  half  at  Whitsunday,  wAen  the  corns  are  presum* 
**  ed  to  beJUlly  sawn^  and  the  other  half  at  Mar- 
"  tinmas,  "when  thpy  are  reaped.  If  the  liferenter 
**  survive  Whitsunday,  he  has,  by  this  rule,  a 
*^  right  constituted :  to  himself,  and  therefore 


<  Folio  Diet.  Vol.  II.  p.  452.  The  case  to  which  Lord 
Karnes  refers  as  supporting  this  doctrine,  is  that  of  Car- 
negie V.  Her  husband's  Executors,  24>th  July  1668.  Gos- 
ford.  Mor.  p.  15887*  See  also  Kames's  Elucidations,  Art* 
9,  p.  59 
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••  descendible  to  his  executors,  in  the  half  of 
"  the  rent  payable  for  that  year,  because  that 
**  half  was  due  before  his  death ;  the  other  half, 
"  the  term  of  which  was  only  current  at '  his 
*^  death,  and  which  for  that  reason,  had  not  be- 
come his  property,  falls  to  the  fiar.  If  he 
survive  the  term  of  Martinmas,  his  executors 
have,  on  the  same  footing,  a  right  to  the 
whote  of  that  year's  rent.  Those  legal  terms 
of  the  payment  of  rent,  are  the  rule  for  de- 
termining such  cases,  though  the  conventional 
terms  should  be  made  later  than  the  legal.  *'  • 
Such  is  the  explanation  given  by  Erskine  ;  and 
he  observes  that  the  same  rule  which  regulates 
the  interests  of  liferenter  and  fiar,  is  also  appli- 
cable in  questions  between  the  heir  and  execu- 
tor of  a  deceased  proprietor. 

In  the  case  of  a  com  farm,  there  can  be  no 
dispute  wherever  the  rent  and  crop  are  con- 
nected ;  but  in  a  grass  farm,  it  may  be  said  that, 
following  out  the  principle  of  the  rule  which 
makes  the  whole  year's  rent  of  a  com  farm  vest 
in  the  landlord  at  Martinmas,  because  at  that 
term  the  crop  has  been  reaped,  it  cannot  vest 
in  the  case  of  a  gi-ass  farm  till  the  expiration 
of  the  year,  because  the  tenant  is  constantly, 
during  the  whole  of  the  period,  enjoying  the 
benefit  of  the  grass  crop.    This  argument  was 


Ersk.  Inst.  B.  11.  tit.  ix.  §  G4. 
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sti-ongly  urged,  in  a  case  where  the  tenant  had 
entered  to  a  grass  farm  at  Whitsunday,  the  first 
half  year's  rent  of  which  was  payable  at  Mar- 
tinmas, and  the  other  half  at  the  Whitsunday 
following.  The  landlord  died  in  January,  and 
the  question  occurred,  whether  the  half  year's 
rent  due  at  Whitsunday  fell  under  his  executry* 
According  to  the  simple  rule,  as  he  had  surviv- 
ed Martinmas,  he  was  therefore  entitled  to  the 
whole  year's  rent,  although  the  last  half  was 
not  due  till  the  Whitsunday  following  his  death 
But  taking  Erskine's  explanation,  the  tenant 
could  not  be  said  to  have  reaped  the  crop  cor- 
responding to  the  last  half  year*s  rent  till  the 
Whitsunday :  and  the  landlord  having  died 
before  that  terra,  the  last  half  year's  rent  did  not 
fall  under  his  executry .  The  executors  did  not 
found  on  the  rule  as  depending  on  expediency, 
independently  of  the  reaping  of  the  crop  ;  but 
they  insisted  that  the  crop  of  a  grass  farm  was 
all  reaped  previous  to  Martinmas,  and,  there- 
fore, that  there  could  be  no  exception  on  that 
account  from  the  common  rule.  The  Court 
found  that  the  rents  in  dispute  fell  under  the 
defunct's  executry. ' 

In  the  next  case,  a  tenant  had  entered  to  a 
grass  farm  at  Whitsmiday ;  the  landlord  died 


'  Sir  William  Johnston  v,  the  Marquis  of  Annandale.  Feb« 
ruary  1727.    Pict  vol.  IL  p.  453.    Mor.  p.  15913. 
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in  April  following ;  and  the  question  was,  whe-^ 
ther  bis  executors  were  entitled  to  the  whole  of 
the  reht  of  the  year,  the  last  half  year's  rent  of 
which  was  not  payable  until  the  term  of  Whit- 
shinday  immediately  after  the  death  of  the  pro- 
prietor.    The  heir,  in  claiming  the  half  of  that . 
year's  rent,  admitted,  that  in  a  com  farm,  the 
whole  niu^t  haVe  gone  to  the  executor;  but 
argued,  that  this  arose  from  the  consideration^  ^ 
that  at  the  Whitsunday  the  whole  crop  is  pre-^ 
sumed  to  be  sown,  and  that  at  Martinmas  it  is 
presumed  to  have  been  reaped }  and  also  to  the 
consideration,  that  the  entry  to  a  com  farm, 
was  always  at  the  Martinmas  preceding;  so  that 
the  first  half  year's  rent  was  due  at  the  Whit-. 
Sunday  when  the  crop  was  sown,  which  is  there<» 
fore  considered  to  be  the  first  term^  and  Mar^. 
tinmas  the  last.    But  in  grass  farms,  the  entry, 
is  at  Whitsunday,  and,  consequently,  Martin* , 
mas  must  be  considered  as  the  first  legal  term^ 
and  the  Whitsunday  following  as  the  last  t 
whereas,  were  Whitsunday  to  be  held  as  the  first 
term,  in  the  same  way  as  in  a  corn  farm,  then  half 
a  year's  rent  must  be  supposed  to  be  due  by 
the  tenant  at  or  even  before  his  actual  entry« 
In  corii  farms,  the  whole  benefit  is  drawn  be- 
fore Martinmas :  in  grass  farms,  a  continual 
profit  arises  from  Whitsunday  to  Whitsunday : 
and,  therefore,  on  the  same  principle  on  which 
Whitsunday  and  Martinmas  are  made  the  legal 

VOL.  I.  '  H  H 
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t^rms  in  com  farms,  Martintnas  and  Whiteun* 
day  ought  to  be  the  legal  terms  in  grass  farms. 
The  Court,  on  account  of  the  practice,  found, 
that  the  defunct  having  survived  Martinmas, 
his  ^:&ecutoi^  had  right  to  the  whole  crop,  and 
therefore  to  the  rent  payable  at  the  Whitsunday 
thereafter. ' 

>  Two  points  s^em  to  be  fixed  by  these  deci* 
.sions ;  1.  That  in  a  com  farm,  when  the  land* 
Icfird  survives  Whitsunday,  the  first  half ,  year's 
rent  of  that  crop  is  moveable,  and  goes  to  hi^ 
executors ;  3.  That  the  same  thing  happens 
in  a  grass  farm,  to  which  the  tenant  enters  at 
Whitsunday,  and  the  rent  of  which  is  payable 
at*  the  Martinmas  next  ensuing,  and  the  Whit* 
Sunday  following :  not  on  the  principle,  that  in 
both  cases  the  benefit  to  be  derived  by  the  te- 
mmt  has  beien  received  by  him  before  Martin- 
mas }  but  on  this  ground,  equally  applicable  to 
both,  that  the  practice  of  the  country  has  so 
fixed  the  point. 

In  another  very  important  case,  the  tenants 
on  an  estate  entered  to  their  farms  at  Whitsun- 
day, ^id  their  whole  year's  rent  at  Martinmas^ 
and  did  not  reap  a  crop  till  the  second  year  of 
Iteir  possession.  The  proprietors  of  this  estate, 
fiitfaer  and  son,  died,  the  one  in  June,  the  other 


<*  w 


,  «  Frupgle  ,v.,  Pripgl^  iiq4  M'Domd,  4th  June  1741.  (Clk. 
Hume,  Na  165,  and  KUkenran,  uoder  the  title,  Terms  of 
Payment,  Legal  and  ConTentionali  No.  S«)  Mor*  p.  5419 
and  15907. 
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in  August;  and  the  next  heir  having  drawn 
the  fent  due  at  Martinmas  following,  the  de- 
ceased heir's  executoi^  insisted  that  they  had 
a  right  to  the  half  of  the  rent  received  by  the 
new  proprietor  at  Martinilias.  The  new  pro- 
prietor did  not  dispute  the  right  of  the  exe- 
cutorg  to  the  half  of  the  rent  of  that  crop  j 
but  be  contended,  that  the  rent  of  the  crop  was 
payable  at  Martinmas  preceding ;  and  as  that 
had  been  drawn  by  the  proprietor  during  his 
life,  he  could  not  be  forced  to  pay  that  rent  a 
second  time  to  the  executors.  On  this  ques- 
tion the  Court  wer^  much  divided  in  opinion; 
all  the  Judges  agreed  in  holding  that  the  kgal 
terms  of  Whitsunday  and  Martinmas  and  not 
the  conventional  terms,  regulate  the  question  ; 
and  that,  therefore,  when  the  predecessor  sur- 
vives Whitsunday,  the  executor  has  right  to  the 
half;  and  when  he  survives  Martinmas,  to  the 
whole  of  the  year's  rent  due  for  that  year ;  but 
they  differed  in  the  application  ojF  the  rule. 

This  case  was  not  decided,  a  proof  having  been 
ordered  to  discover,  whether  the  farms  were 
QQXXi  or  grass  farms,  and  the  rents  fore-hand  or 
back-rhand  rent ;  but  the  argument  is  so  ably 
stated,  and  gives  so  full  a  view  of  both  sides  of 
the  question,  that  it  is  subjoined  in  the  foot 
note,  * 


b  Campbells  v.  Campbell,  11th  June  1745.  Bolki  "  Terms 
"  of  Pai/merUf  Legal  and  Conventional**  No.  5.    Mew.  p. 
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There  is  another  case,  where  the  tenants  od 
an  estate,  which  consisted  of  grass  farms,  en^ 
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**  15908.  It  was  on  the  one  hand  8aid»  that  m  order  to  a  jusi 
^'application  of  these  rules,  a  distinction  was  to  be  made 
**  between  grass-rooms  apd  corn-rooms,  because  it  is  from 
^*  the  subject  or  produce  of  the  ground,  on  account  whereof 
**  the  rent  is  paid,  that  we  knovtr  what  the  year  is  for  which 
"  the  rent  is  paid ;  for  the  rent  follows  the  subject,  and  in 
grass-rooms  and  corn-rooms  the  subject  for  which  the 
rent  is  paid  is  very  different.  In  grass-rooms,  the  subject 
for  which  the  year's  rent  is  paid  by  the  tenant  entering  at 
**  Whitsunday,  is  the  produce  of  the  summer  and  harrest  im- 
*'  mediately  following  his  entry,  such  as  the  wool,  butter^ 
*'  cheese,  lainbs,  and  hay,  &c.  In  corn-rooms  again,  the 
^*  yearns  rent  is  paid  for  the  corn-crop ;  and,  therefore,  where 
<*  a  tenant  enters  at  Whitsunday,  while  the  outgoing  tenant's 
**  crop  is  upon  the  groimd^  he  gets  not  the  subject  for  which 
<<  his  first  year's  rent  is  paid  till  the  second  harvest  after  his 
"  entry, 

<*  In  both  cases,  the  valuable  produce  of  the  ground  is 

«(  reaped  in  the  space  of  one  half  year»  and  the  year's  rent 

**  is  understood  to  be  paid  for  that  half  year  which  produces 

**  the  valuable  profits ;  and  therefore,  as  in  grass-rooms, 

**  the  tenant  gets  jE>er  advance,  the  first  summer  after  his  entry, 

'*  the  chief  product  of  the  ground,  and  for  which  his  first 

**  year's  rent  is  supposed  to  be  paid ;  it  follows,  that  the 

<<  heritor  dying  in  the  June  or  August  after  the  Whitsunday 

**  at  which  the  tenant  entered,  the  executor  has  right  to  one- 

*<  half  of  the  year's  rent,  whether  by  tlie  tack  the  whole  be 

*<  payable  at  Martinmas,  or,  which  is  more  usual,  the  one- 

**  half  at  Martinmas,  the  other  at  the  Whitsunday  following, 

<*  because  it  is  payable  for  the  subject  produced  the  first 

<*  half  year;  whereas,  in  oorn-rooms,  as  the  tenant  entering 

**  at  Whitsunday  gets  not  the  valuable  produce  of  the  ground 
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tered  into  possession  at  Whitsunday,  and 
were  bound,  by  their  tacks,  "  to  pay  a  half 

**  for  which  his  first  year's  ren-  is  paid  till  the  second  har- 
**  vest  after  his  entry,  it  follows,  for  the  like  reason,  that 
**  the  heritor  d3dng  in  the  June  or  August,  or,  which  is  all 
**  one,  on  the  16tlvof  May  immediately  following  the  tenant's 
'*  entry,  the  executor  can  have  no  right  to  any  part  of  the 
*^  first  year's  rent  payable  by  the  intrant  tenant ;  and  that 
**  whether  his  rent  be  fore-mailed  or  afler-mailed,  be- 
**  cause  it  does  not  pay  it  for  that  year  in  which  the 
**  heritor  died,  but  for  the  year  following  in  which  he 
*^  reaps  his  first  crop ;  and  the  half  year  falling  to  the  exe- 
**  cutor,  is  the  half  of  the  year's  rent  due  by  the  outgoing 
**  tenant  who  reaps  his  crop  in  the  harvest  after  his  remo- 
*^  val ;  and  which  crop,  joined  with  the  grass  which  he  hsd 
<.«  got  per  advance,  the  first  summer  after  his  entry,  is  the 
<<  subject  for  which  the  rent  for  the  last  half-year  of  his  tack 
*^  is  paid, 

**  That,  however,  there  is  this  di£Perenpe  between  the  case 
.  ^<  where  the  rent  of  a  com- room  (farm)  is  after-mailed,  aa 
^<  most  usually  it  is,  and  where  it  is  fore-mailed.  That  where 
**  it  is  afler-mailed,  the  case  as  to  bis  rent  becomes  just  the 
**  same  after  the  lapse  of  the  first  year  after  the  tenant's  ea-< 
*^  try  as  it  is  in  grass-rooms ;  for  the  heritor  dying  on  the 
^*  16th  of  May  of  the  next  year  after  the  tenant's  entry,  as 
**  his  year's  rent  is  paid  for  the  crop  reaped  th^  harvest 
^'  thereafter,  the  executor  is  entitled  to  the  one-half  of  it, 
<^  and  so  of  all  subsequent  years.  Hut  if  in  a  corn-room  the 
**  rent  be  fore-mailed,  that  is  payable,  as  in  the  present  case 
f<  the  first  Martinmas  after  his  entry,  as  it  is  truly  paid  for 
<'  the  crop  of  the  subsequent  year,  the  heritor  dying  on  the 
^  16th  day  of  May,  whether  of  the  first  or  any  future  year 
^*  of  the  tenant's  possession,  the  executor  can  have  no  claini 
<*  (a  an^  part  of  the  rent  payable  by  him.  at  the  MartiH'* 


486  RULE  OP  DIVISION  OF  THE  RES'TS 

**  year's  rent  at  the  Martinmas  dftel-  their 
"  entry,  Jhr    the   half  year   immediately  pre- 

"  mas  thereaftfSr,  because  it  is  payable,  not  for  that  year, 
**  but  for  the  crop  of  the  sublequent  year,  tb  which  the 
**  executor  has  do  right.  Though  it  is  neverttieless  triie  that 
*^  still  the  executor  has  right  to  a  half  year's  rent  i  but  that 
**  will  be  the  half  year  of  the  rent  payable  at  the  Maj-tbmas 
'<  befcnre  the  heritor's  death ;  and  if  that  has  been  uplifted 
**  by  the  heritor  himself,  his  executor  cannot  demtod  it 
**  over  again.  And^  froip  all  this,  they  concluded  with  a 
**  motion  for  a  proof  for  clearing  thcfse  facts,  whether  the 
**  farms  of  the  estate  of  Shlrvan  were  grass-rooms  or  corn- 
**  rooms ;  and,  as  there  were  no  tacks,  whether  they  werer 
**  fore-mailed  or  after-mailed. 

'*  It  was  on  the  other  handiEUud,  that  the  rule  was  gene- 
**  rail  and  had  been  uninformly  followed  for  theie  lOOyear^ 
^^  and  more,  that  where  the  heritor  dies  after  Whitsunday, 
**  the  executor  has  right  to  the  one- half  of  the  year's  rent, 
''  payable  in  the  year  in  which  the  heritor  dies,  and  to  the 
*^  whole  of  it  where  he  survives  the  Martinmas,  and  th(U 
*^  without  distinction  whether  the  farms  were  corn-rooms 
**  or  grass*rooms,  or  whether  the  rent  was  fore-mailed,  or 
**  afler-mailed ;  and  for  this,  an  appeal  was  ]made  to  cer-* 
**  tain  decisions  observed  by  Durie,  particularly  to  one 
**  wherein  mills,  though  the  rents  thereof  are  produced  from 
**  crops,  and  the  rent  was  fore-mailed,  the  heritor  dying 
*^  after  Whitsunday,  and  before  Martinmas,  the  executor 
"  was  found  to  have  right  to  the  half;  where  he  survived 
**  Martinmas,  to  the  whole  of  the  rent  payable  in  that  year  t 
**  Lord  Westnisbet,  v.  Lord  Swinton,  Slst  February  16S5, 
*^  (Mor.  p.  15883.)  It  was  urged,  that  it  would  be  attended 
**  with  great  inconveniencfes  to  lay  down  any  other  rule,  as 
**  it  would  often  be  very  difficult  to  determine  what  was  a 
<<  corn-room,  and  what  a  grass-room,  especially  in  famis 
**  lying  between  muir  and  dale,  where  there  was  part  grass 
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cedk^^   and    another  half   yearns    rent   at 
the    following    Whitsunday,  ^r    tke   half 
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**  part  corn,  from  which  the  tenant  made  his  rent ;  and  that» 
**  farther^  great  difficulties  would  occur  in  the  case  of  life- 
^'  renters  and  heirs  of  entail :  a  liferenter  has  right  to  the 
**  first  term  after  the  iiar*s  death ;  but  according  to  the  abore 
^*  doctrine,  the  rent  due  at  the  first  term  after  the  fiar's  death 
may  have  been  uplifted  by  the  fiar  in  his  own  time ;  where- 
by the  first  rent  she  could  get  would  be  the  rent  payable 
the  following  year :  her  executors,  also,  at  her  death,  would 
**  be  deprived  of  the  rent  falling  due  in  that  year  in  which 
**  she  died ;  and  the  like  inconveniencies  would  happen  in 
'*  the  case  of  heirs  of  entail. 

^*  To  the  first  it  was  replied,  That,  in  the  case  of  niilb, 
**  the  decbion  was  just,  because  these  were  in  the  same  state 
*^  with  grass-rooms,  the  mill  rent  being  paid  for  the  mu|- 
**  ture  of  the  grain  that  is  reaped  the  very  harvest  irnme- 
"  diately  following  the  miller's  entry. 

*'  To  the  second.  That,  Imo,  wherever  it  is  a  doubt,  whe- 
**  tber  a  farm  is  a  corn-room,  or  a  grass-room,  thepresump- 
<'  is  for  its  being  a  corn-room ;  corn  being  the  ordinary  and 
**  pretmned  product  of  the  ground,  though,  in  fact,  none  of 
**  the  rent  should  be  payable  in  victual,  which  frequently  is 
**  the  case  even  of  corn-rooms,  where  victual  has  formerly 
*^  been  paid ;  which  being  rentalled,  the  farm  comes  in  .a 
**  course  of  time  to  be  set  as  for  a  money  reqt.  2do,  Wher- 
**  ever  any  victual,  however  little,  is  paid,  that  determines 
**  the  farm  to  a  corn*room,  as  no  victual  is  ever  paid  for  .a 
**  grass.*room. 

*^  To  the  third,  it  was  replied,  That,  where  there  is  ,a 
**  standing  infeftment  in  liferent,  it  is  DQt  in  the  pawer  of 
*^  the  fiar  to  fore-mail  a  corn-room,  to  the  disappointment 
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**  year  prece£ng  that  term.  ••  The  proprietor 
died  on  the  20th  June,  and  his  trustees,  to 
whom  he  had  conveyed  his  moveable  property, 
claimed  the  half  year's  rent  payable  at  Martin- 
mas following.  This  being  the  case  of  grass 
f^rms,  there  were  t\Yo  points  ;  J.  Whether,  in 
every  case  of  a  grass  farm,  the  rent  of  the  crop 
goes  to  the  executor  of  the  landlord,  only  where 
he  has  lived  to  the  last  day  of  the  term,  the 
produce  of  the  grass  farm  continuing  to  be 
drp.wn  to  the  very  last.  %.  Thfit  in  this  case 
there  was  a  specialty,  which  necessarily  decid* 
ed  the  point  against  the  claim  of  the  executors; 
for  the  leases  expressly  bore,  that  the  rent  was 
for  the  half  year  preceding  the  respective  terriasf 
of  payment ;  and,  therefore,'  these  rents  could 
not  be  in  boms  of  the  landlord,  unless  he  had 


f'  of  the  liferenter,  at  her  entry,  or  of  her  executors  after 
^*  her  death ;  and  should  the  fiar,  in  his  own  time,  uplift  the 
*'  tennis  rent  to  which  the  liferenter  would  have  been  en- 
f'  titled  had  it  remained  in  the  tenant's  haml,  the  tenant 
*'  would,  in  strict  law»  be  obliged  to  pay  it  over  again.  And» 
«  as  to  the  case  of  heirs  of  entail,  that  it  was  a  oonsidera- 
<<  tion  of  no  consequeqce,  ^lough,  even  in  that  case,  in  strict 
*'  law,  the  tenant  in  tail,  cannot  fore-mail  a  corn-room  to  the 
<'  disappointment  of  the  next  heir  of  entail. 

'<  The  Lords,  before  answer,  (that  is,  without  determining 
pn  the  relevancy),  **  allowed  a  proof,  whether  the  rooms  of 
f  <  the  estate  were  corn-rooms  or  grass-rooms ;  and,  if  corn- 
f^  {Tppins,  whether  the^  were  fbrc- trailed  pr  after-mailed.  '* 
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survived  the  term  of  payment.  The  Lord  Or- 
dinary had  sustained  the  defences,  (that  is, 
found  that  the  rents  due  at  Martinmas  did  not 
go  to  the  executors),  **hoth  on  the  general  point, 
'^  and  on  the  special  terms  of  the  tacks  of  the 
**  grass  farms  in  question. ''  But  this  judgment 
was  altered  by  the  Court,  and  it  was  "  Found, 
"  that  the  half-year's  rent,  payable  at  Martin- 
"  mas  1791,  belonged  to  the  trustees.  "  * 

The  majority  of  the  Judges,  in  deciding  this 
case,  were  clearly  of  opinion  that  the  landlord, 
by  surviving  Whitsunday,  transmits  to  his  exe- 
cutor the  half-year's  rent  of  the  crop  of  that 
year  in  which  he  died ;  and  this  precisely  cor- 
responds with  the  decision  in  the  case  of 
Pripgle,  '^  where,  having  regard  to  the  practice 
of  the  country,  the  Court  found,  that,  in  a  grass 
farm,  the  proprietor  having  survived  Martin- 
mas, his  executors  had  right  to  the  whole  year's 
rent  of  that  crop ;  thereby  fixing,  that  it  was 
not  requisite  that  the  proprietor  should  live 

f  Trui^tees  of  Sir  Francis  Elliot  v.  Sir  William  Elliot,  2Sth 
November  1792.  Mor.  p.  15917*  See  also  TurnbuU  v. 
Ker,  2d  July  1760.  Mor.  p.  5430 ;  where  the  tenant  w^ 
bound  to  pay  the  first  half  of  the  rent  of  a  grass  farm  at 
Martinmas,  and  the  remaining  half  at  Whitsunday.  The 
landlord  died  in  February,  and  the  Court  held  that  his  ex- 
ecutors were  entitled  to  the  r^nt  falling  due  at  the  enduing 
Whitsunday. 
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until  the  expiration  of  the  tend,  id  order  to 
vest  in  him  a  right  to  the  rent. ' 

From  a  review  of  these  cases,  and  of  the  ar- 
guments on  which  they  have  been  decided,  we 
are  entitled  to  hold  it  as  fixed,  that  Wbitsuii- 
day  and  Martinmas  are  the  legal  terms  by 
which  the  landlord's  succession  is  to  be  regu^ 
lated ;  that  this  holda  equally  in  grass  and .  in 
corn  farms ;.  and,  although  tlie  tenant  in  a  grass 
farm  has  not  reaped  the  whole  of  his  crop  at 
Martinmas,  in  the  same  way  that  the  tenant  in 
a  com  farm  has  done,  yet  that  from  practice 

>  It  was  observed  in  this  case,  that  a  proprietor,  by  anti- 
cipating  the  term  of  payment,  might  affect  his  succession; 
but  the  postponing  of  the  term  could  have  no  e£Fect.  Thus, 
for  example,  a  tenant  enters  at  Whitsunday  to  the  houses 
and  grass  grounds,  and  to  the  arable  lands  at  Martinmas, 
and  the  rent  is  payable  at  Martinmas  and  Whitsunday  ;  the 
tenant  will  be  due  a  year's  rent  before  he  reap  a  crop,  and  the 
rent  will  be  held  to  be  the  rent  of  the  year  in  which  he  does 
reap  a  crop.  The  consequence  of  this  is,  that  the  rent  of  any 
one  crop,  in  the  course  of  the  lease,  is  payable  at  the  Martin- 
mas and  Whitsunday,  before  the  crop  is  reaped,  or  even  sown. 
Now,  were  a  landlord  to  die  between  Whitsunday  and  Martin- 
mas, bb  executors,  in  place  of  the  half,  would  have  a  right  to 
the  whole  rent  of  the  crop,  in  so  far  as  it  #as  unpaid,  in  con- 
sequence of  the  anticipation  of  the  terms  of  payment ;  fo^, 
wherever  the  rent  is  payable  at  the  deadi  of  the  proprietor, 
it  will  fall  to  the  executors :  so  that,  by  this  anticipation, 
the  interest  of  the  heir  may  b6  affected :  by  postponing  the 
terms  of  payment,  no  other  effect  is  produced  than  that  of 
leaving  the  rights  of  the  parties  to  bo  rcgululod  by  the  legal 
terms  of  Whitsunday  and  Martinmas. 


B£CW£EN  H£1R  AND  EXECUTOR.  491 

and  expediency,  the  same  rule  will  be  applied 
to  both  ;  and  if  the  proprietor  survive  Martin-^ 
masy  his  executors  will,  in  either  case,  be  en- 
titled to  the  whole  rent  of  that  year's  crop* " 

**  The  rule  here  stated  has  been  confirmed  by  recent  de- 
cisions. In  Swinton  v.  Gawler,  20th  June  1809,  Fac.  Coll. 
the  general  question  was  argued,  and  the  Court  expressed  a 
decided  opinion,  that  in  grass  farmsy  let  annually  from  April 
to  December,  if  the  proprietor  survive  Whitsunday,  and  die 
before  Martinmas,  the  year's  rent  is  divided  between  the 
heir  and  executor.  In  this  case,  bills  had  been  taken  for 
the  rent  of  the  grass,  payable  in  one  sum  at  Martinmas.  It 
was  argued,  that  the  rent  was  due  for  the  period^om  A2)rU 
to  December f  being  only  apart  of^  the  year  ;  and  that  as  the 
former  proprietor  lived  till  the  22d  of  October,  the  heir  was 
kept  out  of  possession  for  little  more  than  one  month.  But 
the  Court  held,  that  it  was  for  the  crop,  and  not  for  the 
period  of  possession,  that  the  rent  was  due,  and  that  the 
rent,  therefore,  must  suffer  the  ordinary  division.  They 
saw  no  reason  for  distinguishing  the  rents  in  question  from 
those  of  farms  let  in  the  ordinary  way.  In  this  case,  hove- 
ever,  a  specialty  rendered  it  unnecessary  for  the  Court  to 
decide  the  general  question ;  but  the  reporter  says,  that  the 
Judges  expressed  so  clear  an  opinion  on  the  point,  that  he 
thought  it  proper  to  state  it.  See  also  upon  this  point  the 
case  of  the  Marquis  of  Queensberry  v,  the  Executors  of  the 
late  Duke,  13th  February  1814.     Fac.  Coll. 

It  had  not  until  lately  been  settled  whether  the  same  rule 
extended  to  the  case  of  house-rents.  But  that  point  also 
may  now  be  considered  as  decided.  In  a  recent  case  the 
question  as  to  house-rents  arose  between  the  heir  and  exe- 
cutor of  a  proprietor  who  had  died  betvireen  Whitsunday 
and  Martinmas.  The  term  of  entry  to  the  houses  was  Whit- 
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I£  this  be  so,  the  question,  whether  the  farm 
be  a  com  farm  or  a  grass  farm,  and  whether 


I  ■ "' 


•unday,  so  that  the  first  half-year's  rent  was  not  payable  un« 
111  Martinmas;  and  it  was  strongly  argued  for  the  heir, 
|hat  there  was  no  room  for  the  application  of  the  principle 
which  regulates  the  division  in  corn  farms,  and  that  the 
rents,  according  to  the  doctrine  of  Erskine,  as  never 
having  been  in  bonis  of  th^  defunct,  mij^st  still  be  held  as 
part  qf  th^  lands.  The  argument  for  the  executor  was 
jested  chiefly  ypon  the  analogy  of  grass  farms,  and  upon  the 
expediency  of  having  a  uniform  rule  absolutely  fixed  for 
the  division  of  rents  between  heir  and  executor.  The  Court 
held  the  question  to  be  no  longer  an  open  one ;  since  its 
decision  depended  upon  the  same  principle  which  had  been 
repeatedly  recognised  in  the  case  Qf  grass  farms ;  and  they 
accordingly  decided  unanimously  against  the  heir^s  claim 
for  the  rents  falling  duQ  at  (he  Martinmas  after  the  pro- 
prietor's death.  The  question  came  into  Court  by  a  sus- 
pep^ion  and  interdict,  brought  at  the  instance  of  the  heir, 
for  prohibiting  the  executor  from  uplifting  the  Martin- 
mas rents.  Lord  Balgray,  as  Lord  Ordinary  on  the  6ills> 
refused  the  bill  of  suspension ;  and  the  Court  (First  Divi8ion| 
on  advising  a  petition  against  the  Lord  Ordinary's  intei:- 
locutor  with  answers,  unanimously  refused  the  petition,; 
Binny  v.  Binny,  28th  January  1820.    Fac.  Coll. 

Mr  Ivory,  in  his  edition  of  Ersk.  B.  //.  tit,  9-  J  6**,  Note 
240,  observes,  that  the  soundness  of  this  decision  has  been 
doubted  ;  and  he  refers  to  the  old  cas^  of  Guthrie  v.  Macker- 
Ston,  20th  July  1671,  Mor.  p.  15890,  for  an  obiter  dictum  of 
the  Court,  recognising  a  different  rule.  He  also  alludes  to  a 
similar  case  as  being  in  dependance.  That  case  has  been 
since  settled  extrajudicially  ;  but  in  a  more  recent  case^ 
Inhere  the  liferent  ef  an  uiban  tenement  under  lea^Ci  opened 
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the  tenant  has  reaped  all  the  advantages  of 
that  year,  before  Martinmas,  or  not,  is  at  an 
end ;  and  the  only  point  to  be  ascertained  in 
such  questions  is,  at  what  terms  the  rent  of  the 
crop  of  that  year,  in  which  the  landlord  died» 
is  payable :  for  these  being  ascertained,  the 
first  half  of  that  year's  rent  will  belong  to  his 
executors,  where  the  landlord  has  survived 
Whitsunday,  although  he  should  die  the  next 
day  ;  and  the  whole  of  the.  year's  rent  will  go 
to  his  executors,  where  the  landlord  survives 
Martinmas. 

In  saying  that  the  question,  whether  the 

III.  ■         I.I   ff       .1  ■  I  .  ■-  .-  I        I  r  I.   I  I.   II    .1     II  ii 

to  a  liferentrix  immediately  prior  to  Martinmas,  and  where 
she  survived  the  succeeding  Whitsunday,  and  died  soon^nfter 
that  term  ;  a  question  arose  as  to  the  rents  falling  due  at 
the  tetm  of  Martinmas  afteir  her  death ;  and  the  parties 
having  agreed  that  they  should  be  regulated  by  the  opinion 
of  an  eminent  counsel^  one  of  the  highest  authorities  at  the 
Scotch  Bar  was  consulted ;  and  pn  the  ground,  that  the  life- 
rent in  this  case,  had  commenced  at  Martinmas^  although  the 
liferentrix  had  survived  Whitsunday,  he  held  that  her  exe- 
cutors were  not  entitled  to  the  rent  of  the  house  falling  due 
at  the  succeeding  Martinmas.    This  opinion  he  considered 
to  be  in  conformity  with  the  decision  in  Binny's  case,  of 
which  h«  expressed  his  approval ;  because  in  that  case,  the 
possession  had  commenced  at  Whitsunday^  and  therefore,  if 
the  Uferenter  had  died  on  the  day  following  that  term,  his 
executors  would  have  been  entitled  to  the  current  half- 
year's  rent.    The  Court  in  Burny's  case,  he  thought,  had 
very  properly  held,  that  house-rents  were  on  the  same  foot- 
ing with  the  renta  of  grass  farms  and  different  from  those  of 
com  Arms* 
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farm  be  a  grass  or  a  com  farm,  is  settled,  all 
that  is  meant  is,  that  this  inquiry  is  now  un- 
necessary for  ascertaining  the  period  of  the 
rents  vesting  in  the  executor  ;  the  two  species 
of  farms  being,  in  this  respect,  put  on  a  fpoting 
of  equality.  But  the  question  may  still  be  of 
use  for  connecting  the  crop  aiid  rent ;  the  crop 
of  a  grass  farm,  for  exaipple,  begins  to  be  en- 
joyed from  the  moment  of  the  tenant's  entry, 
and  therefore  the  year  and  crop  are  the  same, 
and  the  first  rent  is  the  rent  of  the  first 
year's  possession.  But  this  is  not  the  case  in 
a  corn-farm ;  the  tenant  must  have  possession 
for  some  time  previous  to  his  sowing  the 
crop,  in  order  to  prepare  the  ground  for  it; 
and,  therefore,  the  first  crop  may  not  be  reap- 
ed in  the  corn  farm  during  the  course  of  the 
first  year's  possessipn ;  there  the  crop  and 
year  do  not  agree,  and  the  first  rent  may  be 
the  rent,  not  of  the  first  year's  possession,  but 
of  the  first  crop,  which  is  not  reaped  till  the 
second  year's  possession.  To  explain  this,  let 
it  be  supposed  that  a  tenant  enters  to  a  grass 
fiirm  at  Whitsunday  1800 ;  against  Whitsunday 
1801  be  has  enjoyed  one  year's  crop  of  that 
fairm,  and  the  first  rent  that  he  pays  is  the  rent 
of  crop  1800;  of  course,  if  the  landlord  dies: 
between  Whitsunday  and  Martinmas  1800,  one 
half  of  that  year's  rent  will  be  executry,  the 
other  half  will  go  to  the  heir ;  BSid  the  only 
thing  that  can  possibly  alter  this,  will  be  tlie 
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fore- mailing  of  the  farm,  (if  such  a  thing  can 
be  supposed  to  happen.)    Thus,  were  the  whole 
rent  of  that  farm  made  payable  at  Whitsunday 
ISOOi  the  day  of  the  tenant's  entry,  then,  no 
doubt,  the  right  of  the  heir  would  be  affected  ; 
for  by  this  anticipation  of  the  terms  of  payment^ 
the  whole  rent  would  be  due  at  the  death  of 
the  landlord,  and  consequently  would  belong 
to  his  executors,  since,  whatever  debts  can  be 
instantly  demanded,  at  the  time  of  a  person's 
death,  form  part  of  his  executry.     Again,  if  we 
sappose  the  case  of  a  corn  farm,  that  the  tenant 
entei's  to  the.  houses  and  grass  grounds  at  Whit-. 
Sunday  1800,  and  to  the  arable  land  at  the 
Martinmas  following,  it  is  obvious  that  the  first 
crop  he  reaps  will  be  crop  1801,  and  therefore 
his  first  rent  will  be  due  for  that  crop ;  and 
where  it  is  ma4e  payable  at  Martinmas  1800, 
and  Whitsunday  1801,  it  is  as  much  an  antici^ 
pation  of  the  crop  as  in  the  other  case,  where^ 
in  the  grass  farm^  we  suppose  the  rent  to  be 
paid  on  the  day  of  the  tenant's  entry.    The 
consequence  of  this  is,  that,  should  the  landlord 
die  between  Whitsunday  and  Martinmas  1800, 
his  executors  could  draw  nothing  under  the 
new  lease,  because  the  first  crop  is  the  crop 
1801.    Here,  then  is  a  distinction  between  the 
first  year's  rent  of  the  com  and  grass  farms  ; 
but  it  will  be  observed,  that,  although  in  this 
last  ^ase  the  executors  would  have  no  title  ta 
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claim  any  part  of  the  rent  under  the  new  lease, 
they  would  claim  a  year's  rent  from  the  out- 
going tenant,  and  would  be  entitled  to  it,  in  so 
far  as  it  was  unpaid  ;  for  the  last  rent,  paid  by 
the  outgoing  tenant;  would  be  the  rent  of  crop 
1800,  and  would  be  due  at  MartinmSis  1799, 
and  Whitsunday  1800. 

If,  again,  we  take  the  subsequent  years  of 
these  two  leases,  they  would  come  very  nearly 
to  the  same  thing :  for  as  the  rent  of  each  crop 
is  due  at  Whitsunday,  the  landlord,  who  in 
either  case  survived  Whitsunday,  would  be  en- 
titled to  the  whole  year's  rent,  because  at  the 
time  of  his  death  it  was  all  due  by  the  tenant  > 
the  only  difference  would  happen,  where  the 
landlord  in  a  com  farm  survived  Martinmas, 
for  there,  in  consequence  of  surviving  the  term 
of  payment,  he  would  have  a  right  to  the  first 
half  of  the  crop  of  the  ensuing  year. 

In  the  cases  which  have  been  supposed,  the 
common  rule  has  not  been  admitted,  owing  to 
the  circumstance  of  the  rents  having  been  due 
at  the  death  of  the  landlord,  and  this  arises 
from  anticipating  the  term  of  payment ;  but 
where  the  rent  is  not  anticipated^  the  rule  wiU 
be  applied,  and  the  succession  of  the  landlord 
will  be  regulated,  by  his  having  survived  or 
predeceased  the  legal  terms. 

.  Thus,  if  we  suppose  the  rent  of  the  grass 
farm,  which  is  entered  to  at  Whitsunday,  to  be 
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due  at  Martinmas  1800,  and  Whitsunday  1801, 
and  of  the  cbm  farm  at  the  same  terms,  the 
former  will  be  the  rent  of  erop  1800^  the  latter 
of  crop  1801 :  now,  taking  these  two  leases  at 
any  subsequent  year  of  their  course^  and  sup- 
posing the  landlord  to  die  between  Whitsunday 
and  Martinmas,  then  his  executors  will  have 
right  to  the  first  half  year's  rent  of  the  crop  in 
the  grass  farm,  due  at  Martinmas ;  in  the  Corn- 
jfarm,  to  the  whole  year's  rent  due  at  Whit- 
sunday ;  because  the  year's  rent  has  been  an« 
ticipated)  the  last  half  of  it  being  payable  at 
that  term.    ' 

In  deciding,  therefore,  any  question  which 
may  arise  on  this  point,  it  is  necessary,  in  the 
&rst  place,  to  connect  the  crop  and  rent ;  which 
is  to  be  done  only  by  an  examination  of  the 
lease  (or  the  possession  of  the  tenant),  and 
comparing  the  fii*St  rent  paid  with  the  first  crop 
Ireaped ;  and  in  this  view,  the  natiire  of  the 
faml  must  be  considered :  Having  ascertained 
this  point,  the  next  inquiry  is,  whether  the  rent 
be  fore-mailed  or  after-mailed;  where  it  is 
fore-mailed,  the  right  of  succession  will  be  re- 
gulated by  the  conventional  terms  of  payment ; 
where  it  is  after-mailed,  the  succession  will  be 
regulated  by  the  legal  terms  of  Whitsunday 
and  Martinmas* " 

*  According  to  Lord  Kilkerraa— »^*  the  meaning  of  the  com- 
**  mon  maxim,  that  the  legal;  and  not  the  conyentional  termi, 
VOL.  I.  II 


498  RULE  tfHEHE  THE  ANCESTOa 

2.  The  rule  of  succession  inhere  the  lands  are 
in  the  natural  possession  of  the  landlord.'^^A  dis* 
tinction,  which  has  been  long  recognised  in 

III  I    I      I   I  »  'I 

''  are  the  rule  between  heir  and  executor^  is  no  other  than 
**  this,  that  the  postponing  the  legal  term  by  the  convention 
^*  of  parties,  which  generally  b  the  case  of  tenants'  rents,  doca 
"  not  deprive  the  executor  of  the  benefit  of  the  legal  term* 
*'  But  if,  by  the  convention  of  parties^  annualrents,  for  ex- 
**  ample,  be  made  payable  before  the  legal  term,  the  exe- 
<'  cutors  will  have  the  benefit  of  that  conventioif :  and  the 
**  case  would  be  the  same  in  a  forehand  payment  of  rents 
**  of  lands,  for  there  is  no  instance  of  what  ia  bpth  due  and 
**  exigible  not  going  to  executors. "  Murray  Kynnyn^ 
mound  V.  Cathcart  &  Eocheid,  6th  Nov.  1739.  Kilk.  p« 
563.  Mor.  p.  15906.  See  also  as  to  the  anticipation  of 
rents«  the  Marquis  of  Queensberry  v.  the  Executors  of  the  late 
Buke,  18th  February  1814.  Fac.  Coll.  where  the  question 
Tdated  to  an  heir  of  entaiFs  right  to  anticipate  rents  in  this 
manner ;  and  in  diat  case  it  was  found  that  he  could,  in 
re^ct  of  a  long  established  U9ftge  pn  the  p^rtieiilar  eistgto* 
In  tlie  case  of  Swinton  v«  Gawler,  (supra^  p.  ^9\)  ther^ 
was  an  anticipation  of  pai^ment  before  the  arrival  of  thp 
term;  but  there  was  nothing  decided  in  that  case  to  affect 
the  general  principle  here  stated.  In  that  case  also  the 
Court  held,  that  although  in  estates  possessed- in  fee  simple 
an  anticipation  of  the  rents  might  prevent  the  legal  divir 
^ion,  yet  that  this  could  not  be  done  where  the  eatate  w«a 
entailed ;  and  that  the  only  course  for  a  tenant  who  had 
thus  pud  by  anticipation,  was  to  seek  his  relief  from  the 
representatives  of  the  ancestor.  See  farther  as  to  anticipa- 
tion of  rents,  Innes  v.  the  Duke  of  Gordon,  13th  Nov.  ]82^« 
Shatio  and  Dunlop's  Cases  ;  where  the  doctrine  in  the  text 
was  confirmed.  See  also  DeJfs  Com.  Vol.  IL  p.  6,  ^k 
Edit. 
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the  law  of  this  country,  between  the  case  where 
a  proprietor  is  in  the  natural  possession  of  lands 
at  the  time  of  his  death,  and  that  where  his 
lands  are  possessed  by  tenants.  In  the  pre** 
ceding  section,  the  case  of  lands  let  in  leas^ 
has  beeji  considered  j  and  we  have  flow  to  at- 
t^fld  to  the  otl^er  cape,  where  the  lai^^s  were  in 
%he  natural  possession  of  the  prpprietor  at  the 
time  of  his  death. 

The  general  rule  in  such  a  case  is,  that  the 
heir  instantly  enters  to  the  possession  ;  aqid  the 
only  exception  to  this  rule  arises  from  the  cir* 
cuplstance  of  part  of  the  crop  having  been 
sown  before  the  dep.th  of  the  former  proprietor, 
for  in  ^hat  case  his  executors  have  a  right  to 
reap  the  sown  crqp.  The  difference  which  is 
.  observed  betwep|i  those  crops,  whiph  grow  wit]^- 
out  the  necessity  of  annual  culture,  as  grass,  or 
the  fruit  of  an  orchard,  and  those  wl^ich  require 
annual  Sfsed  and  labour,  as  eorq,  ofrises  froqi 
this,  that  the  seed  and  labour,  \yhich  the  latter 
require,  are  held  to  have  been  bestowed  by  the 
proprietor  for  his  own  immediate  use  ^nd  prp- 
fit,  and  on  this  presumption,  are  transmitted 
to  hi3  executors ;  while  the  other,  being  ipore 
dependent  on  the  unassisted  nature  of  the  soil, 
have  been  thought  to  belong  more  properly  to 
the  heir. 

This  point  was  early  fixed  in  the  opinions  of 
our  lawyers,  and  the  principle  applied  not  only 

I  i2 
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to  questions  relative  to  the  succession  of  the  pto-< 
prietor,  hut  also  to  the  competitions  which  arose 
amongst  the  donators  of  the  escheat.    In  the 
case,  for  example,  of  gifts,  which  gave"  a  right 
to  the  personal  estate,  as  it  stood  at  a  particu- 
lar time,  it  was  held,  that  the  gift  could  only 
extend  to  the  Whitsunday  term  before  the  ^ft^ 
and  not  to  the  term  after  the  gift.    "  The  Lords 
"  found  that  the  farms  of  the  rebel's  own  la- 
•*  bouring  pertained  to  the  donator,  by  virtue 
'*  of  that  same  gift ;   and  albeit  the  gift  was 
''  given  in  August,  yet  that  it  extended  to  the 
"  whole  farms  of  that  crop,  which  were  in  the 
'«  rebel's  hand  in  mansing,  even  as  if  he  had 
"  died  in  August,  not  being  rebel,  the  same 
"  would  have  peitained  to  his  executors.  '*  *    In 
this  decision  the  distinction  is  drawn  between 
the  case  of  lands  in  the  possession  of  tenants; 
and  lands  in  the  natural  possession  of  the  pro- 
prietor :  lA  the  former  case,  the  interest  of  the 
donator  was  regulated  by  the  legal  terms  of 
Whitsunday  and  Martinmas  j  in  the  latter,  by 
the  date  of  the  gift,  which  vested  from  that 
moment  a  right  to  the  crops«r 

The  point  as  depending  on  the  death  of  the 
proprietor,  ^as  fixed  by  several  early  deci- 


«  • 

*  Semervel  v.-  Stirling,  2d  Feb.  1627.    Durie*    Mor.  p^ 
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sions ; '  and  more  lately,  ia  a  case  where  a  life- 
rentrix  was  in  the  natural  possession  of  lands 
at  the  time  of  her  death,  the  affiiirs  of  the  pro- 
prietor were  in  disorder,  and  the  factor  for  his 
creditors,  did  not  dispute  that  the  executors  of 
the  liferentrix  had  a  right  to  the  sown  crop  of 
that  year ;  hut  he  insisted  that  a  rent  should 
he  paid  for  the  lands  on  which  the  crop  grew* 
The  Lord  Ordinary  "  faund,  that  th^  execu^ 
**  tors  of  the  lady  had  right  to  the  whole  crop 

•         ■  111 »^^— — ^a— ■        I  »^^— — ^—  »^— ■_  I 

^  M'Math  V.  Nisbet,  14th  December  1621.  Durie.  Mot. 
p.  15877:  In  which  Nisbet,  the  propFietor  of  Restalrig, 
having  died  before  Martinmas,  and  a  creditor  of  his  adjudg-r 
iog  and  pursuing  for  the  rents  of  that  year  in  which  he 
died  ;  the  Court  sustained  action  for  the  whole  year,  ^^  see* 
ing  the  land  was  not  let  out  for  farm,  but  was  laboured  in 
mansing  with  the  said  James  Nisbet's  own  goods,  whq 
lived  until  after  the  ^^itsunday  that  year.  **  In  the  case 
of  Guthrie  V.  the  Laird  of  Mackerston,  25th  July  167 1> 
Stair's  Decisions,  Mor.  p.  15891s  the  question  occurred 
in  somewhat  of  a  different  shape,  for  the  heir  did  not  dis- 
pute the  executor's  right  to  reap  the  crop,  but  lie  demand- 
ed rent  for  the  use  of  the  ground.  It  was  answered  by  the 
executors,  **  That  by  immemorial  custom,  lifarent^rs  have 
^<  right  tq  the  crop  of  lands  sowed  by  themselves,  whether 
*^  they  attain  to  the  term  of  Whitsunday  or  nor,  neither 
"  were  they  ever  found  liable  for  any  duty  therefor :  which 
''  the  Lords  sustained.  "  It  is  obvious  that  this  decision,,  aa 
well  as  the  former  one,  fixes  the  executor's  right  to  the  crop 
sown  by  the  deceased ;  and  it  fixes  farther,  that  no  rent 
is  chargeable  against  the  executor  for  the  crop  thus  ea« 
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"  Upon  the  ground  of  the  lands,  which  were  in 
*'  her  natural  possession  at  her  death,  but  that 
"  for  said  crop  the  executors,  having  right 
**  thereto,  must  pay  the  last  half  year's  rent  due 
•*  for  the  same.  '*  But  the  Court  altered  this 
judgment,  and  found,  that  the  executors  were 
not  liable  to  any  rent  for  the  crop  of  com  which 
was  on  the  ground  at  the  time  of  the  liferent- 
er's  death,  ta  which  the  executors  have  right 
by  law ;  and  to  this  judgment  they  adhered, 
led  ^itirely  by  the  practice  and  understanding 
of  the  country,  * 

In  another  very  important  case,  the  rule  is 
thus  stated  by  Lord  Kilkerran :— *'  The  rule 
**  for  determining  the  several  interests  of  heir 
^*  and  executor  is  very  different  in  lands  pos- 
'*  sessed  by  tenants,  and  in  such  as  were  in  the 
*^  natural  poesession  of  the  heritor  at  his  death. 
-*  Ilk  those  the  executor  has  the  one  half  of  thd 
"  year's  rent,  wheye  the  heritor  survives  "Whit- 
^*  Sunday.  But  in  these,  whether  the  heritor 
survive  Whitsunday  or  not,  the  executor  has 
right  to  nothing  but  to  the  crop,  so  far  as 
^*  the  same  was  sown  before  the  heritor's  death ; 
f*  and  the  heir  has  right  to  whatever  may  be 
^  sown  afterwards  by  the  executors,  upon  re- 

— M^ii^— ^— i         I        — — <i  ■       I  m  III  IBM.        I  J       I  11  ■  II 

'  Co9kbuFn  v.  the  Trusttes  of  Brown,  9th  Nov.  1748. 
Kilk«  Terms  of  payment.  Legal  and  Conventionali  No.  7« 
^or.  p.  15911.    Elchies,  voce  Liferenter,  No.  5. 
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**  paying  the  expense  of  seed  and  labour ;  dnd 
*^  ds  for  tbe  grass  and  growing  hay,  the  right 
"  of  the  heir  commences  from  the  moment  of 
"  his  predecessor's  deatth.  *" 

'  Sidney  Sinclair  v.  Sir  William  Dalrymple,  7th  Decem- 
ber 1744.  Kames,  No.  60.  Clerk  Hume>  No.  266 ;  and 
KilL  Terms  of  Payment,  Legal  and  Conventional,  No  4f. 
Mor.  p.  15908,  and  p.  5421.  This  case,  while  it  confirms 
the  principle  of  the  former  decisions,  decides  also  several 
points  of  importi^ice  for  regOlating  the  inrterests  of  heirs  and 
execufcCMrs ;  these  points  are  well  stated  in  Lord  Kame^'s  Ee- 
markable  Decisions,  from  which  the  following  abstract  of  this 
instructive  case  is  taken : — Sir  John  Dalrymple,  after  settling 
his  moveable  estate  upon  his  spouse,  died  May  24, 1743>  leav- 
ing the  land  about  his  house  of  Cranston  in  his  natural  posses- 
sion, most  of  it  in  grass  partly  natural  and  partly  sown.  Onp 
field  of  seven  acres  w^  sown  the  year  before  his  death,  and 
the  first  crop  was  not  cut  down  when  h^  died*  Of  the  other 
sown  grass  he  had  reaped  several  orops.  Towards  the  end  of 
the  year  1742,  he  had  sown  a  field  with  rape-seed,  but  that 
failing,  his  purpose  probably  was  to  plough  the  field  in  June 
174S»  and  to  sow  it  with  turnip ;  but  the  day  after  hts  death, 
it  was  tilled  by  his  relict,  and  sown  with  bar]ey.  His  heif 
took  possession  af  the  farm  as  well  as  of  the  rest  of  the 
estate*  and  cut  down  this  barley  crop.  In  a  process  of  count 
and  reckoning  between  the  heir  and  the  relict,  she  claimed 
the  value  of  the  barley  cropf  and  of  the  artificial  grass  crop, 
as  being  moveable,  and  ialliog  under  her  disposition.  The 
heir  endeavoured  to  support  his  right  to  the  same  as  herit;- 
able  subjects,  by  the  following  reasoning: — 1.. It  is  one  of 
the  privileges  of  the  heir  to  continue  his  predecessor's  pos- 
session ;  and  when  the  possession  of  an  estate  is  apprehend- 
^^d,  either  b^  an  heir  or  a  purchs^er,  it  is  a  rukle  of  commoa 
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This  case  confinns  the  rule  dediicible  from 
the  fonner  decisions,  aad  settles  various  other 

sense,  as  well  as  of  law,  that  every  thing  that  is  pars  sok 
must  go  with  the  land.  %  As  this  rule  may  appear  to  b^ 
hard  and  rigorous,  when  applied  to  some  special  cases,  it 
has  been  softened  in  the  practice  of  England  and  of  this 
country.  A  liferenter  ought  not  to  be  discouraged  from 
making  profit  to  himself,  by  taking  land  into  his  natural 
possession,  :in  order  to  cultivate  it;  yet  he  runs  this  one 
danger,  that  if  he  die  when  the  com  is  ripe  and  ready  for 
the  sickle,  his  right  dies  with  him ;  the  com,  as  pars  scU^ 
goes  with  the  lands  to  the  proprietor.  This  hardship  has 
probably  at  first  been  remedied  by  particular  pactions,  an4 
afterwards  it  has  grown  into  universal  practice^  that  the  re^ 
presentatives  of  the  liferenter  should  have  the  benefit  of  the 
liferenter's  industry,  so  far  a^  to  be  allowed  to  reap  thc^ 
coma  growing  at  the  liferenter^s  death.  It  is  probable  that 
this  practice  was  first  begun  between  liferenters  and  fiars, 
whose  interests  are  commonly  distinct,  and  where  the  hard- 
ships must  have  appeared  great.  It  has  afterwards  been 
extended  by  analogy  for  the  benefit  of  younger  children,  as 
they  are  but  scantily  provided  by  our  law ;  and  now  it  is 
established,  that  they  shall  have  the  corn  growing  upon  the 
,  lands  in  their  father's  natural  possession,  though  not  a  move- 
able subject.  3.  This  right,  introduced  in  favour  of  the  re- 
presentatives of  a  liferenter  and  of  the  executors  of  a  pro- 
prietor, which  for  the  sake  of  utility  deviates  from  the  prin- 
ciples of  law,  haf  never  been  extended  farther,  either  in  our 
practice  or  in  the  practice  of  England,  than  to  porn  usually 
sown  and  growing  at  the  time  of  the  liferepter  or  proprie- 
tor's death.    Nor  can  it  well  be  extended  farther,  if  the 

'       .       •  .         .    « 

^ules  of  law  be  at  all  regard^ :  For  as  the  proprietor'^ 
Tight  is  at  an  end  with  his  life,  as  well  as  that  of  the  life- 
renteTi  no  man  can  be  entitled  to  sow  the  ground,  except  k^ 
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•  important  points  connected  with  the  rights  of 
.  heir  and  executor.  Amongst  others,  the  ques- 
tion, whether  sown  grass  ought  to  be  considep- 
ed,  after  the  first  year,  as  belonging  to  the  heir 
or  to  the  executor,  was  decided.  The  doubt 
arises  from  this,  that  the  executor  is  entitled  to 
.  the  crop  wherever  the  deceased  proprietor  has 
laboured  and  sown  it :  Now,  in  regard  to  sown 
grass,  it  is  clearly  a  crop  arising  from  the  seed 
and  labour  of  the  proprietor ;  and  as  there  is 

the  right,  or  by  the  allowance  of  the  present  proprietoir : 

after  his  right  commences,  the  crop  soim  is  9s  much  his  9s 

^f  it  were  sown  by  him  20  years  ^fter  t|ie  prediecessor's  death. 

4.  The  exception  has  never  been  extended  farther  than  to 

industrial  fruits,  which  are  sown  and  reaped  annually.  With 

regard  to  plants  which  remain  longer  in  the  ground  than  a 

year,  neither  the  industry  nor  the  expense  are  so  great  as  to 

.  counterbalance  the  rule  of  law  and  of  common  sehse,  that 

yrhatever  is  fixed  to  the  land  must  go  along  with  the  land. 

And  were  the  exception  to  be  extended  beyond  annual 

plants,  its  application  would  become  unlimited ;  it  behoved 

to  be  extended  to  every  thing  growing  upon  the  ground  that 

18  the  effect  of  industry,  at  whatever  time  sown  or  planted ; 

and  at  that  rate  all  planted  trees  would  go  to  the  executor, 

were  they  a  hundred  years  old. — "  Found  the  defender  Sfr 

.  f<  William  Dalrymple,  heir  in  the  estate,  bath  right  to  thte 

.  f<  whole  grass  and  hay  the  year  libelled,  Jt  not  being  alleged 

<*  that  any  grass  seeds  were  sown  that  year :  And  found, 

.  f  *  that  the  pursuer  has  not  right  to  any  part  of  the  barley 

:  f  crop  sown  by  her  after  Sir  John  Dalrymple's  decease,  but 

f  that  the  defender  is  liable  to  the  pursuer  for  the  expense 

f  f  of  the  labour  and  of  the  seed. " 
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no  crop  of  grass  the  year  that  the  barley  is 
reaped  y  the  executor  of  the  proprietor  imagin- 
ed that  he  had  a  good  claim  to  the  next  crop 
of  grass.  But  in  Sinclair's  case,  it  was  found, 
that  the  grass  crop,  which  had  been  sown  the 
year  preceding,  did  not  belong  to  the  executor 
of  the  former  pro{H:ietor ;  and  this  point  was 
again  imder  consideration  of  the  Court  more 
lately,  when  a  similar  decision  was  pronounc- 
ed. • 

These  authorities  seem  to  fix  the  following 
points  in  regard  to  the  succession  of  the  pro- 
prietor, who  has  been  in  the  natural  possession. 

1.  That  the  heir,  instantly  on  the  death  of 
the  proprietor,  enters  into  the  possession  of  the 
land,  and  enjoys  its  produce,  with  the  exception 

•  Wight  V.  Inglis,  10th  Fehruary  1796.  Fac.  CoH.  Mot.  p. 
544<6.  In  this  case,  Simpson  sowed  clover  and  rye-grass  seeds 
along  with  wheat  and  barley  on  about  70  acres  of  land  be- 
longing to  him  ;  he  died  in  December  following,  and  his  ex- 
ecators  claimed  the  hay  crop  in  Summer  1795,  produced 
from  the  seeds  sown  in  the  year  1794*.  The  Court  rejected 
the  claim:  Obsenred  on  the  Bench,  That  *^  the  hay  in 
«  question  is  to  be  considered  as  a  second  crop,  and  as  such 
**  belongs  to  the  heir.  It  k  true,  the  first  crop  would  in 
**  this  case  be  of  little  or  perhaps  no  value ;  but  that  arose 
/'  entirely  from  wheat  or  barley  having  been  sown  along 
^*  widi  the  grass  seeds ;  and  as  the  crops  arising  from  the 
**  former  were  reaped  by  Mr  Simpson,  (the  defunct )|  the 
<'  executors  are,  by  that  means,  fully  indemnified  for  the  de- 
V  ficiency  or  loss  of  the  first  crop  of  gra^. " 
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only  of  such  ctbps  sis  have  been  sown  by  the 
proprietor,  and  not  reaped  at  the  time  of  his 
death. 

2.  That  those  crops,  sown  by  the  proprietor, 
and  not  reaped  by  him,  descend  to  his  execu- 
tors ;  and  that  the  second  crop  of  sown  grass, 
though  it  be  the  first  productive  crop,  does  liot 
fall  under  the  exception  in  favour  of  the  exe- 
cutor, but  descends  to  the  heir. 

3.  That  the  executor  pays  no  rent  to  the 
heir  for  the  ground  occupied  by  the  crops, 
which,  under  this  exception,  he  enjoys, 

^  4.  That  where  the  ground  in  the  possession 
of  the  proprietor  has  been  laboured  and  ma^ 
nured  and  prepared  for  the  crop  by  him,  it 
makes  no  difierence  on  the  right  of  the  heir 
who  is  entitled*  to  sow  it ;  and  the  executors 
can  ask  no  more  than  the  expense  which  b^ 
been  bestowed  upon  it  by  the  deceased  proprie- 
tor. 


SECT.  II. 


THC  tenant's  succession. 

The  subject  of  the  tenant's  succession  is  the 
right;  to  possess  the  farm  for  the  years  of  the 
leasp  unexpired  at  the  death  of  the  tenant.  The 
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lea  se,  therefore,  although  it  confers  but  a  tern* 
porary  right,  yet,  as  haviog  tractum  futuri  tem^ 
poris^  cannot  be  exercised  at  once.  *  It  is  on  tbifi 
account  that  the  lease,  as  regards  the  tenant's 
succession,  has  in  our  law  been  reckoned  heri-r 
table,  and  descendible  to  the  heir  in  heritage. 

The  lease,  therefore,  where  no  settlement  has 
been  made  by  the  tenant,  goes  to  the  heirs  of 
line,  in  the  order  pointed  out  by  the  law  of  sucr 
cession  in  heritage. '  It  is,  hqwever,  attended 


*  Rights  having  tractum  JiUuri  iemporis  do  not  belong  to 
executors ;  for  this  reason,  that  it  is  the  office  of  executor 
to  collect,  without  delay,  the  effects  of  the  defunct,  and  to 
distribute  t|iem  according  to  ^he  respective  rights  of  the 
parties  concerned.  Now  this  cannot  be  done  with  regard  to 
subjects  which,  having  tractumjuturi  temporis  after  the  de- 
mise of  the  defunct,  do  not  even  exist,  when  the  office  of 
executor  commences.  On  thb  ground,  the  Court  prefer^ 
red  t)ie  heir  to  a  right,  h^vipg  a  tract  of  fixture  time,  al- 
though it  was  pleaded  for  the  es^eputor,  that  as  it  is  unde- 
niable that  the  right  of  the  assignee  to  the  liferent  (the  ques- 
tion arose  pn  the  succession  of  a  person  who  had  right  by 
assignation  tp  the  liferept  of  a  house  vested  in  the  cedent) 
would  hare  fallen  to  the  fisk  by  the  forfeiture  of  his  single 
escheat,  so,  by  parity  06  reason,  it  ought  to  fall  to  his  exe- 
cutor ;  Ewing  v.  Drummond,  29th  Nov.  1752.  Fac,  Coll. 
Mor.  p.  5476. 

■  As  this  book  may  be  consulted  by  those  who  have  not 
access  to  any  law  book  explaining  the  rules  of  succession,  a 
table  of  the  lines  of  succession  in  heritage  is  subjoined. 

The  ancestor*  male  or  female,  is  succeeded, 

|.  Jfy  Ills  OR  |IER  pSSCENDAKTS — tlia|  is^ 
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^ith  this  peculiarity,  that  the  lease  is  never  held 
to  be  conquest.  It  is  not  a  right  which  falls  under 

1.  By  sons  individually  in  their  order,  beginning  with  the 
eldest,  and  so  on  according  to  seniority. 

N.  B.  Where  the  eldest  son  is  dead,  leaving  lawfid  chil- 
dren, such  children  succeed  in  his  place,  and  they 
succeed  according  to  the  same  rtde  of  succession 
Which  is  here  explained. 

Failing  the  lawful  children  of  the  eldest  son,  and 
their  lawful  children  in  lineal  descent,  the  succession 
returns  back  to  the  second  sdn  and  his  lawful  chil- 
dren, which  is  just  the  collateral  succession  to  be  im- 
mediately described. 

2.  By  the  daughters  equally  amongst  them* 

N.  B.  Where  any  one  of  the  daughters  dies,  leiEHriitjg 
lawful  children,  these  children  succeed  to  the  share 
of  their  mother,  the  sons  in  their  order  as  above,  and 
failing  them,  the  daughters  equally. 
n.  Failing  descendants,  collaterals  succeed,  that  is, 
ftuling  lawful  children  and  their  descendants,  the  ances- 
tor is  succeeded, 

1.  By  his  brothers. 

N.  B.  The  immediate  younger  brother  is  the  heir  In 
heritage;  on  his  death,  the  right  descends  to  his 
children,  according  to  the  above  rules ;  or  should 
the  immediate  "younger  brother  be  dead  before  the 
succession  opens,  his  lawful  children  succeed  pre- 
ferably to  the  surviving  brother  of  the  ancestor,  or 
the  children  of  such  elder  brother. 

If  the  ancestor  be  himself  the  younger  brother, 
he  will  be  succeeded  by  his  Immediate  elder  broth^r^ 
and  so  on  upwards,  ascending  as  slowly  as  pddsibl^. 

2.  By  his  sisters  equally  amongst  them. 

N.  B.  Failing  any  of  the  sisters  leaving  children,  these 
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the  denomination  of  conquest,  since  it  is  not 
completed  by  saline ;  for  although  sasine  be  not 

.      children  succeed  to  the  share  of  their  mother,  as  in 

the  succession  of  decend^ts. 

ni.  Failing  t^escendants  ano  coiitATsaALs,  bt  ascen- 
dants; thatisy 

1.  By  the  father  of  the  decQa^ed• 

2.  Failing  him  and  his  desqendants  by  the  father*8  brothers 
In  their  prder»  sQCording  to  the  rule  of  collateral  suc- 
cession already  explainedr 

9*  Sy  the  sifters  of  ih&  father,  according  to  the  same 
rules* 

It  will  be  farther  observed,  1«  That  idthough  lawful  chil- 
dren succeed  to  their  mother,  the  mother  does  not  suc- 
ceed to  her  childi  npr  of  course  does  any  one  succeed, 
whose  connexion  is  solely  through  the  mothpn 

2.  That  in  collateral  succession,  the  full  blood  excludes 
the  half  blood,  (that  is,  children  by  the  ^s^me  father,  but  by 
a  different  mother) ;  failing  the  full  blood,  the  broth^s  and 
sisters  by  the  half  blood  succeed,  according  to  the  same 
rules,  as  in  the  case  of  full  blood«  This  distinction  of  full 
blood  and  half  blood  has  no  place  in  the  succfsssion  of  des- 
cendants. 

Thus  for  example,  suppose  a  tenant  to  die,  leaving  two  sons 
and  two  daughters ;  the  eldest  son  succeeds  to  the  le^e  of  the 
farm.  If  the  eldest  son  be  dead,  leaving  a  lawful  son,  then 
that  son  succeeds  to  the  lea^e  in  preference  to  the  surviving 
son  and  daughters  of  the  tenant :  or,  shoi^d  the  eldest  son 
have  left  a  daughter  and  no  son,  that  daughter  will  in  like 
manner  exclude  the  surviving  ^on  and  daughters  of  the  tenant. 
Should  the  eldest  son  have  died  leaving  no  lawful  children  or 
grand-children,  then  the  second  son  succeeds^  and  failing  him 
the  descendants  of  bis  body,  in  preference  of  the  tenant's 
two  daughters ;  or  should  the  two  sons  have  died  without 
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absolutely  requisite  to  entitle  an  heir  of  con- 
quest to  succeed,  yet  the  right  must  be  capable 
of  being  perfected  by  sasine,  before  it  can  fall 
under  the  description  of  rights  belonging  to 
the  of  heir  conquest.  If,  for  example,  the  second 
of  three  brothers  purchase  an  estate,  the  titles 
to  which  are  taken  to  heirs  and  assignees  ;  on 
his  death,  it  goes  to  the  eldest  brother,  as  the 
heir  of  conquest,  and  not  to  the  younger  bro- 
ther, who  is  the  heir  of  line.  But  the  lease  is 
not  held  to  be  conquest ;  it  goes  to  the  younger 
brother/ 

ImnBg  descendants  of  th w  bodies,  then  the  two  daughters 
^f  the  tenant  will  succeed  equally  pro  indmso  :  or  if  one  of 
tbo  daughters  ba^o  died  leavii^  a  lawful  son,  that  son  will 
iBucceedin  rigbl  of  Ws  mother,  to  her  shaire,  and  the  sunriving 
^HiS^feer  willliaYiS  ihe  other  ahare,p*ojiM^ii«ao,  withher8i8ter*43 
jion.  Should, the  deceased  daughter  hsveleflt  no  son  but 
two  daughters,  then  these  two  daughters  succeed  in  theic 
mother's  right  to  one  half  of  the  lease  between  them ;  the 
sunriving  daughter  of  the  tenant  having  right  to  the  other 
half. 

This  explanatioo,  wllft  the  assistance  of  the  prefixed 
scheme,  will  giye  a  aufficientl  j  accurate  notion  of  the  line  of 
succession  to  the  tenant's  interest  in  the  lease. 

>  St^r,  Book  UJ.  tit.  5.  §  10.  Bank.  Book  III.  tit.  iv. 
l^skt  Back  III.  tit.  viii.  §  16.  Ferguson  v.  Ferguson,  2Bd 
June  11563.  $ti^r.  ^r.  p.  5605.  The  case  is  thus  stated : 
^^  F^guson  in  !Re8lialrig  having  a  tack  set  to  him  by  the  Lord 
*^  Bajfaerino  for  certain  years,  his  eldest  brother's  son,  4» 
**  heir  of  conqji^PSt,  and  his  youngest  brother's  son  as  heir  of 
<<  lipe^  CQinp^i^d  &r  fhp  mails  and  duties  of  tlie  lands.  Thf? 
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The  tenant's  right  under  the  lease  then  de- 
scends to  his  heirs,  according  to  the  line  of  suc- 
cession in  heritage,  with  this  difference,  that 
the  lease  is  never  held  as  conquest,  nor  does  it 
in  any  case  descend  to  the  heir  of  conquest  j ' 
collation,  too,  may  take  place  here,  in  the  same 

way  as  in  the  succession  of  heritage/ 

' ■■'  ...  -  — ^— -       — ■ '    ^ 

**  Lords  found  Uie  tack  to  belong  to  the  heir  of  line,  albeit 
**  it  was  conquest  to  the  defender." 

^  Leases  taken,  secluding  executors  and  assignees,  were 
found  to  be  conquest,  under  a  clause  in  the  lessee's  marriage- 
contract,  conveying  <<  all  heritages,  goods,  gear,  debts,  sums 
"  of  money,  or  other  moveables,  la^ich  should  be  conquest 
**  during  the  marriage,"  provided  the  term  of  entiy  in  the 
leases  had  arrived  before  the  death  of  the  lessee.  But  cer^ 
tain  new  leases,  conceived  in  favour  of  the  same  lessee,  but 
the  terms  of  entry  in  which  had  not  arrived  before  his  death, 
were  found  not  to  be  conquest  of  the  marriage.  In  this  case 
it  seems  to  have  been  held,  that  although  leases  were  not 
expressly  mentioned,  yet  the  terms  of  the  marriage-contract 
were  sufficiently  comprehensive  to  convey  them  to  the  heir 
of  conquest ;  Duncan  v.  Baes,  15th  February  ISIO.  Facs* 
Coll. 

*  The  right  of  collation  is  a  privil^e  possessed  by  the 
heir  of  line,  or  the.  heir  ab  kdesMo  when  he  is  also  one  erf 
the  next  of  kin  of  the  deceased,  whereby  he  is  entitled,  if  he 
thinks  proper,  to  abandon  to  the  executors  all  that  he  suc- 
ceeds to  as  heir,  and  allowing- the  whole  heritable  and  moif^ 
able  succession  of  the  deceased  to  be  accmnulated  into  one 
mass,  to  claim  a  siiare  in  the  distribotion  as  one  of  the  next 
of  kin.  The  following  Case  with  the  Anstxjer  of  a  very  emi- 
nent lawyer  who  was  consulted  upon  it,  illustrates  the  ap- 
plication of  the  doctrine  of  collation  in  a  question  between 
the  heir  and  executors  of  a  tenant. 


\ 
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We  have  nfext  to  inquire,  what  the  Jriile  is 
ia.ccordiag  to  which  the  succession  to  the  lease 

.  C ASE.^'^A  tenant  died>  leaving  a  son  and  a  daughter,  b6th 
of  whom  had  discharged  their  fiither  of  all  they  could  de« 
mandi  previous  to  his  entering  into  a  second  nidrriage ;  biit 
having  died  withbut  leaVing  an  heir  of  that  marriage,  th6 
json  and  daughter  succeeded  ad  intesUUb.  ' 

The  tenant  held  three  flt^mSy  1.  A  veiy  lucrative  leasee 
of  which  only  a  few  years  were  to  run ;  this  lease  secluded 
assignees  and  subtenants.  2.  A  farm  held  under  a  lease  ex- 
cluding assignees  and  subtenants ;  on  this  farm  a  good  deal 
had  been  expended,  but  it  was  not  worth  any  premium. 
3.  A  farm  where  assignees  w^e  allowed  under  the  leasee 
though  of  no  vflilue.  The  executry  left  by  the  tenant  is  of 
far  more  value  than  the  leases* 

Qtfer.  Can  the  son  take  the  leases,  and  the  half  of  the  exe- 
cutry also  ?  or  is  a  tenant's  son,  by  continuing  his  fa- 
therms  possession,  considered  as  an  heir,  although  no  ser- 
vice is  required,  and  sis  an  heir  excluded  ftoxix  the  execU- 
try  without  collating?  and  &»%,  if  collation  be  necessary 
to  entitle  the  son  to  a  share  of  the  executry,  cftin  the  Iand«- 
lord,  who,  under  the  exclusion  of  iussignees  in  the  leases, 
will  admit  no  person  but  the  son  of  the  tenant,  prevent 
the  collatioti  from  taking  place  ? 
AnstoeTf  Although  it  is  understood  that  the  tenant's  ^heir 
inay  possess,  and  vest  the  right  of  k  tack  in  him  withoiit 
service,  yet,  by  so  doing,  he  represents  his  father,  and 
incurs  a  passive  title..  A  tack  is  likewise  considered  as  an 
heritable  subject ;  and  I  apprehend,  that  the  heir  cannot 
both  claim  right  to  the  taek  as  heir^  and  to  his  share  of 
the  moveables,  as  one  of  the  nearest  of  kin,  without  coU 
lating.  And  although  the  lease  contains  a  clause  seclud*' 
ing  assignees,  I  do  not  think  this  will  bar  the  collation, 
because  heirs  are  not  excluded ;  and  the  effect  of  the  ool- 

TOL.  I^  K  K 
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is  divided  bet««en  the  heit  mA  e^^titor  of 
tbe  tenant.  It  b  tlb^cH^,  that  tile  8il»&ti<m  ci 
the  teimnt  neaiiy  resembles  that  of  n  proprietor, 
Vpho  is  in  the  ilatuhtl  posiSiession  of  his  oWi  hind : 
the  heir  of  the  tenant,  in  the  same  way  wit^ 
the  heir  of  the  proprietor,  enters  into  this  pos- 
session of  the  fanai  immediately  cmthedeodiof 
ikie  preceding  tei^nl.  *  Here  aldo  there  ooi^rs 
the  question  as  to  the  sotiii  ctop ;  'trfaich,  iSL 
conformity  with  the  rule  applic^li)!^  tO  the  caS6 
of  a  proprietor  (as  already  explained  ),  bdongs 
to  the  executors  of  the  deceased  tenant. 

There  is  hotvever  a  distiniction  to  be  att^id*^ 
ed  to.  The  heir  of  the  prbpiietor,  «s  already 
explained,  is  not  entitled  to  dema.nd  atty  rent 
from  the  executor  for  the  .ground  occupied  by 
the  sown  crops,  which  go  to  the  ex^cutoi^. 
The  saaie  question  has  occurred  between theheir 
«id  tfae  ^xecntcn:  of  the  tefmnt ;  and  although 
there  certainly  does  not  appear  «o  be  'Mvich 
di'fference  between  the  two  case$,  fet  ftr^y  fclive 
been  dijBerently  decided ;  and,  in  the  case  bJT  tlie  ' 

tenant,  the  (ent  of  the  farm  has  been  divided, 


i^i. 


hti6n  is  only  to  make  ^he  irhde  desceiid  ^iittly  HfiMng 
^li9dreii,  as  if  they  were  htm-pctHion^rs.  f  f  lih^Hs  liad 
been  several  Aangiiters,  and  no  JE(oil8,  the  lfltedl6td  ^tMd 
have  objected  to  the  whole  daughters  'sueceeiSlftg  ^^uBUy, 
and  neither  can  he  object  to  the  collation  Hi  this^dttfe,  if 
the  hdr  finds  ft  to  be  for  his  mfiereift* 
*  Vide  ^upra  p. 


tod  a  proportion  of  tlie  r^nt,  correspondibg  to 
the  cro]^  f^eaped  hj  the  e&ecutors,  has  been 
laid  upon  them. 

-  Hiis  precke  point  does  not  seem  to  have 
heea  decided  by  die  Court  till  17^1 ;  ^  though 
^some  observations  made  by  Lord  Kilkerran,  in 
i^orting  a  ease  connected  with  tiiis  question, 
^x>w,  that  doubts  were  entertained  about  it ; 
'And  that,  when  the  question  diould  occur,  un- 
fettered by  precedent,  |H:obably  a.  different  de- 
cision might  be  given.  He  says,  **  were  the 
**  question  entire,  there  might  have  been  much 

to  flay  for  the  Ordinary's  intedocutor,  as  it  is 
**  not  obvtous  why  the  right  of  the  heir  should 

be  less  when  the  liferentrix   possessed  by 

hersidf,  than  when  slie  possessed  by  a  ten- 
*^  ant ;  but  as  tihe  difference  is  e^aUitsftied  in 

practice,  by  whidi  no  i^t  was  ever  found 
**  due  by  the  executors  for  the  crop,  to  which 
**  they  had  right,  et  omnmm  f«fl?  ^  tnqJGr&ms^ 
*"  &c.  the  Lords  found  as  above.  ^  * 


<c 


^  The  same  lawyer  whose  opinion  in  a  case  as  to  collation 
lias -just  been  quoted,  was  also  consulted,  in  a  question  of 
this  description,  and  Ins  opinion  was,'  ihat  die  rent  of  die 
£uta :8hoifld be  paid bj  die  h^ andexeeutor  in  proportion 
to  their  reapoctive  Snieretto  i«i  the  cuofi  oif  the  year  of  the 
tenant's  death.    This  opinion  was  ^ven  in  17B0. 

""  Cockbum  v.  Executors  and  Trustees  of  Brown^  9A 
NoY.  1748.  Kilk.  p.  569.  Terms  of  payment,  Legal  and 
Conventioind,  No.  ?•    Mor.  p.  15914.    Sujaraf  p.  502. 
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At  last  the  question  occurred  between  the 
heirs  and  executors  of  the  tenant,  in  such  a 
fAiape  as  to  be  little  affected  by  precedents. 
•Iii  that  case,  a  tenant  was  creditor  to  his  Isuid- 
lord  in  a  certain  sum.  On  the  death  of  the  te- 
nant, his  lease  descended  to  his  eldest  son,  and 
his  executry  to  the  younger  children.  When 
the  landlord  came  to  pay  the  debt  to  the  young- 
er children,  the  heir  had  become  bankrupt,  and 
the  landlord  claimed  retention  out  of  the  debt, 
of  the  arrears  of  rent  due  for  the  farm,  not  only 
for  the  year  after  the  defunct's  death,  but  for 
subsequent  years.  The  first  crop,  after  the 
death'of  the  tenant,  had  gone  to  the  younger 
children ;  the  subsequent  crops  had  been  reapt 
by  the  heir.  The  pleading  does  not  appear  to 
have  rested  so  much  on  the  circumstance  of  the 
younger  children  having  reapt  the  crop  imme- 
diately following  the  tenant's  death,  as  on  the 
general  argument,  that  the  whole  heirs  of  the 
tenant  were  Uable  for  the  rent ;  and  although 
the  heir  in  the  lease  might  be  ultimately  liable, 
yet  the  landlord  was  entitled  to  make  his  de- 
mand on  any  one  of  them,  and,  of  course,  to 
retain  the  arrears  out  of  the  debt  due  to  those 
heirs.  To  this  it  was  answered,  that  all  the 
heirs  of  the  tenant  are  no  doubt  liable  for  the 
rents  due  by  the  tenant  at  the  time  of  his  death  ; 
but  they  are  not  liable  for  the  rents  falling  due 
after  that  period,  and  during  the  incumbency 
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of  the  heir  in  the  lease.  In  a  mercantile  part- 
nership.  it  was  argued,  if  the  concern  were  a 
lucrative  one  at  the  death  of  a  partner,  his  heirs 
are  not  liable  for  any  subsequent  loss ;  and  in 
the  case  of  a  feu^  though  >  the  executors  of  the 
vassal  may  be  required  to  pay  arrears  of  feu- 
duties,  or  the  feuduties  due  at  the  time  of  his 
death,  they  are  never  held  to  be  liable  for  the 
subsequent  feuduties,  even  although  the  heir 
should  become  bankrupt.  Besides,  this  de- 
mand on  the  nearest  of  kin,  who  are  deprived 
of  all  relief,  would  be  exceedingly  unjust,  while 
the  landlord,  who  has  his  right  of  hypothec  for 
his  protection,  can  sufier  no  loss  by.  being  de^^ 
prived  of  any  title  to  claim  against  the  execu-^ 
tors.  The  Court,  considering  the  crop,  im^^ 
mediately  after  the  tenant's  death,  as  belonging 
to  the  executors,  were  of  opinion,  that  they 
were  liable  for  the  rent  of  that  year ;  but  as  to 
the  rent  of  the  subsequent  years,  a  great  ma-r 
jority  of  the  Judges  were  of  opinion,  that  the 
heir  alone,  after  being  acknowledged  by  the 
landlord  as  tenant,  could  be  sued  for  thpsq 
rents.* 

There  are  thus  two  points  fix^;  1.  That 
where  an  executor  of  a  tenant  has  right  to  any 
part  of  the  crop  of  the  year  in  which  the  te- 

^  The  Duke  of  Gordon  v.  Leslie  and  Others,  8th  MarpI) 
1791.    Mor.p.544^4. 
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naut  died,  he  miist  pay  a  part  of  the  rent  of 
that  yeas,  in  proportion  to  the  value  of  his 
share  of  the  crop  :  2.  That  after  the  landlord 
has  accepted  of  the  heir,  as  his  tenant  the  near- 
est of  kin  are  not  liahle  to  the  landlord  for  the 
rents  of  any  crop  subsequent  to  the  death  of 
the  former  tenant* 

But  there  is  a  distinction  which  has  been  al- 
ready hinted  at :  for  example,  when  the  rents 
have  been  anticipated^  and  the  rent  of  the  crop 
has  been  paid  before  the  death  of  the  tenant ; 
perhaps  it  might  be  justly  questioned,  whether 
any  part  of  that  rent  could  be  claimed  from  the 
executor.  In  the  ordinary  case,  where  the  rent 
of  the  crop  reapt  by  the  executors  remains  un- 
paid, there  seems  to  be  a  natural  connexion  be-- 
tween  the  rent  and  the  crop,  which  has  led  the 
Court  to  depart  from  the  rule  applicable  to  the 
case  of  the  proprietor,  and  to  lay  the  burden 
of  paying  that  rent  on  the  executor  who  has 
had  the  benefit  of  the  crop;  but  where  the 
rent  cm-responding  to  that  crop  has  been  paid 
by  the  deceased  tenant  himself,  there  seems  to 
be  an  appropriation  eventually  to  the  use  pf 
the  executor,  which  ought  to-  secure  him  from 
all  claim  for  any  part  of  the  rent  of  that  crop,* 
whichj  destinaUone  of  the  deceased,  it  may  be 
said,  has  been  bestowed  on  the  executor  in  a 
manner  which  leaves  no  equitable  grqund  for 
such  a  claim  either  on  the  part  of  the  tenant's 
heir,  or  of  the  landlord. 
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SECT.  IIL 

♦ 

THE  NATURE  OF  THE  TITLE  IN  THE  PERSON  Or 

THE  HEIR. 

Th^  heir,  by  tbe  law  of  Scotkad,  completes 
a  title  to  heritage  by  sereice  ;  in  which  thfpre. 
is  not  only  an  acceptance  of  the  au^cession  by 
the  heir,  whereby  be  incurs  a  representation  of 
the  former  proprietor ;  hut  there,  is.  also  the.* 
decision  of  the  Court  of  Service,  finding  that 
the  person  claimiQg  is  the  proper  heir  in  the 
subject.  This  does  nat  seem  to  be  required 
in  regard  to  the  lease.  The  ipe^e  character  of 
heir,  follawed  by  possession,  is  held  to  be  a  nufn 
ficient  title  in  the  heir  succeeding  to  a  lea^e. 
The  small  estiii\ation  in  which  leases  were  ori-s 
ginally  held,  may  account  for  t]^e  form  of  a 
service,  being  dispensed  withyi^^a  form  which 
must  have  been  frequently  attended  with  an 
expense  which  the  heir  of  the  tenant  was  ill 
able  to  bear.  But  to  whatever  cause  it  isi  to  be 
ascribed,  the  rule  that  a  lease  vesta  ipspjure 
in  the  heir  of  the  tenant,  has  been  Ipng  settled.' 
In  a  case  in  Lord  Stair's  time,  it  was  success- 
fully  argued,  that  "  there  was  no  necessity  to 

r  •  -  —      T  ... 

•  Stiiir,  B,  III.  tit.  5.  §  6t    E^rsk.  B,  IIL  tit.  8.  f  77. 
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serve  heir  for  the  enjoyment  of  tacks,  but  the 
party  who  had  right  to  b§  heir  might  hniik 
^'  the  same  without  any  service,  according  to 
^*  efficient  and  unquestionable  custon^.  -  The  Lords 
^*  found,  that  there  w^  no  necessity  of  a  ser- 
^*  vice  of  the  heirs  of  tacksmen. " '  This  doc- 
trine  was  at  one  time  doubted,  where  the  lease 
is  given  to  a  tenant  and  his  hpirs  for  the  life 
af  the  heir ;  for  unless  there  be  a  service,  how 
shall  it  be  ascertained  who  is  heir.  In  one  case, 
the  right  of  the  assignee  was  thought  not  to  be 
good|  as  assignees  were  excluded  ;  but  the 
Court  found  the  fqllowing  argument  relevant : 
•—"  The  apparent  heir,  although  he  may  po§- 
sess  hoc  nomine^  yet  cannot  transmit  or  assign 
unless  he  be  served  heir,  otherwise  the  assig- 
nee of  the  apparent  heir  might  possess  during 
the  life  of  his  author ;  and  yet,  after  the  death 
of  the  author,  another  might  con^e  and  serve 
himself  heir  to  the  first  person,  and  poss^S: 
during  that  heir's  lifetime,  and  so  the  tack 
would  be  extended  to  a  liferent  longer  than 
was  granted.  '^  * 

But  this  question  occurred  in  another  case, 
where  it  was  necessary  to  decide  the   point 

t  Hume  V*  JQbDstopy  9th  Jiily  1675.  Stair.  Mor.  p. 
14375. 

V  Rattray  V.  Graham,  14th  February  1623.  Durie.  Mor. 
p.  10366. 
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with  more  precision;  and  the  Court  there 
held,  that  the  first  heir  required  no  service. 
It  was  a  case  where  a  lease  had  been  granted 
to  a  tenant  in  Hferent,  and  to  his  heir  also  in 
liferent,  and  for  li)  years  thereafter;  and  the 
question  came  to  he,  at  what  time,  under 
the  following  circumstances,  did  the  19  years 
commence?  The  tenant  died,'  leaving  two 
scms  ;  the  eldest  son  died  without  either  pos* 
sessing  under  the  lease,  or  serving  heir  to 
his  father.  The-  second  son  succeeded,  and 
was  served  heir  to  his  father,  and  died  also; 
so  that  the  question  was,  which  of  the  two  sons 
was  to  be  held  as  the  father's  heir  in  the  lease. 
If  no  service  were  requisite,  then  the  eldest  son 
was  the  heir,  and  the  19  years  must  have  been 
computed  from  the  date  of  his  death ;  if  a  ser- 
vice were  necessary  for  pointing  out  the  heir, 
then  the  19  years  could  not  begin  to  run  until 
the  death  of  the  second  son,  who  was  regularly 
served  heir  to  his  father.  In  this  case,  the 
eldest  son  never  possessed:  now,  although, 
where  the  heir  does  possess,  a  service  may  be 
dispensed  with,  yet  it  may  fairly  be  said,  that 
there  can  be  no  heir  without  representation,  and 
no  representation  without  some  act  on  the  part 
of  the  heir  for  proving  his  acceptance.  The 
Court  however,  found,  **  that  the  eldest  son 
^'  surviving  his  father,  although  he  never  pos^ 
^'  sessed,  was  the  first  heir  as  to  the  tack,  and 


•♦  that  he  needed  no*  be  served  hem"  *  Tbis^ 
doc^oo,  boweircar  objeetioiiabk  it  nny  b^  on 
tbe  particular  qiMistioa  of  post^ewoa  th^^  agitata 
ed,  6ufficteAtly  establishes,  the^  rule»  that  no  ^r^ 
vice  is  required  to  eonstitute  a  title  to  the  lease 
in  the  h^ir  of  the  tenant^ 

The  rule»  then,  is  clear  with  regard  to  the 
possession  of  tb^  heir.  The  aet  of  pc^session 
makes  hini  repre^nt  the  anoestor^  and  entitles 
bim  to  hold  th^  possoaaiob  under  the  lease, 
without  any  other  form  of  law. 

A  distinction  at  one  time  appears  to  have 
been  made  between  the  title  sufficient  for  pos- 
liession,  and  the  title  sufficient  to  enable  the  te^ 
nant  to  assignor  transfer Ws  right;  atlea3t, 
such  an  opinion  seemed  tp  receive  the  Sanction 
of  the  Court,  in  the  case  of  Rattray  v.  Graham;! 
for  there  the  Court  found  it  relevant,  to  infer 
an  inability  on  the  part  of  an  heir  to  assign, 
that  he  bad  not  completed  a  title  to  the  lease 
by  service.  But  this  was  a  point,  which  the 
Court  were  not  at  that  tin^e  called  on  to  decide, 
as  the  heir,  pven  wben  served,  would  have  had 
no  title  to  assign ;  and  a  few  years  afterwards 
the  Court  found,  that  a  special  charge  was  not 
required  in  leading  an  adjudication  of  a  lease. 


H  I       I    ■  I         ■  I    I    »  ■ !■  TH I  — ^^"^"■T!^"^ 


»  Boyd  c.  Sinclair,  17th  June  1671*    Stair.    Moh  p. 
|4f375. 
*  Supra,  p.  52Q» 
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becau^  the  heir  had  right  \o  a  tack  without 
a  service;^  and  more  lately  the  Court  have 
acted  upoa  the  same  principle. ' 

Notwithstanding  those  authorities,  Bankton 
has  laid  down  a  contrary  doctrine ;  "^  but  his 
opinion  has  not  been  followed ;  and  an  heir  is 
now  held  to  be  entitled^  not  only  to  possess 
under  a  lease,  but  to  assign  it  without  the  ne- 
cessity of  completing  any  title  in  his  person. 
There  does  not  appear  to  be  any  reported  case 

k  Rule  v«  Home,  19th  June  1635.    Mor.  p.  14374. 

1  Campbell  x>.  Cunninghame,  16th  Feb.  1739.  Kilk.  Ser» 
vice  and  Confirmation^  No.  IL  Mor.  p.  14<375.  This  case 
is  reported  by  KilkerraOy  in  the  following  terms  :•— *'  Captain 
**  Charles  Canapbell,  purcliaser  of  a  part  of  the  estate  of 
*^  Boquhan,  in  a  sale  at  the  instance  of  the  apparent  heir, 
^'  having  craved  a  deduction  from  the  price  eifeiring  to  the 
*'  vftlue  of  the  teinds,  on  this  ground^  that  the  defunct. 
**  bankrupt  had  no  right. thereto,  the  alleged  right  being  an 
**  old  tack  of  the  teinds  to  one  of  the  defunct's  predecessors, 
**  to  wl)ich  he  had  made  up  pq  title  by  service ;  withoi^^ 
"  which,  it  was  pleaded,  that  though  he  had  right  to  pos? 
**  sess,  lie  cpuld  not  have  conveyed,  and  therefore  the  teinds 
f*  could  not  be  sold  by  the  present  apparent  heir  as  an 
**  estate  that  was  in  the  defunct.  The  Lords  *  found,  that 
*^  the  defunct  having  been  in  possession  of  the  teinds  upon 
f '  the  tack,  the  right  to  the  taolc  w^a  fully  established  ii^ 
^f  him  without  2^  service. '  Though  it  was  said  by  the  Lords, 
M  who  were  not  clear  about  this  point,  that,  s^  this  judgment, 
^^  which  supposed  the  heir's  power  to  convey  without  ser« 
**  vice,  was  new,-  it  must,  as  a  consequence,  introduce  thi^- 
*^  farther  novelty,  that  a  tack  should  be  in  hceredUaiejacentf 
'f  pf  the  apparent  heir,  and  affectable  by  hjs  creditors. " 
Pank.B.  in.  tit.  v.  §9. 
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since  Kilkerran's  time;  but  so  much  is  the 
point  now  settled  in  the  opinion  of  the  Court, 
that  a  petition  was  refused  without  answers, 
which  called  in  question  the  power  of  an  heir 
to  assign  who  had  made  up  no  title  to  the 
lease/ 


"  Hay  and  Wood,  petitioners,  8th  Dec.  1801.  Fac.  ColL 
Mor.  p.  15297.  The  law  as  stated  in  the  text  is  understood 
to  be  fixed ;  but  it  is  proper  to  observe,  that  in  this  case  of 
Hay  and  Wood,  so  far  as  appears  from  the  Faculty  Report, 
the  heirs  right  to  assign  the  lease  without  a  service  was 
not  questioned.  The  assignation  was  objected  to  upon  a 
different  ground  ;  so  that  the  case  can  hardly  be  cited  as  a 
decision  on  the  point,  although  it  certainly  shows  that  this 
was  not  regarded  by  the  parties  as  a  question  about  which 
there  could  be  any  dispute. 

It  has  also  been  decided,  and  is  now  understood  in  prac-' 
tice,  that  a  service  is  not  necessary,  in  order  to  entitle  the 
heir  in  a  lease  to  challenge  and  reduce,  upon  any  legal 
ground,  a  conveyance  of  the  lease  made  to  his  prejudice. 
Scott  V.  Baird,  26th  June  1754*  Kames's  Sel.  Dec.  No. 
LXni.     Mor.  p.  14.376. 

It  seems  proper  to  add,  that  as  leases  thus  vest  in  the ' 
heir  ipsojure^  so  they  may,  where  adjudgable,  be  adjudged 
without  a  charge  to  enter  heir  in  special ;  Rule  v.  Hume, 
19th  June  1635.     Supra,  p.  523.  Brsk.  B.  III.  tit.  8.  §  77. 

RENUlfCIATION  OF  A  LbASE. 

The  contract  of  a  lease  is  of  course  extinguished  by  the 
termination  of  the  stipulated  period  of  endurance ;  where 
tacit  relocation,  according  to  the  rules  to  be  hereafter  ex*- 
plained,  has  not  been  allowed  to  take  place.    The  lease 
fpay  also  be  evacuated,  while  it  is  current,  either  by  tbo 
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tenant  iocurring  an  irritancy  by  falling  two  years  rent  in 
arrear,  {idde  supraj  p.  229>  et  infra^  vol.  IL  chap.  8.  §  2*);  or 
the  lease  may  be  prematurely  terminated  by  the  voluntary 
renunciation  of  the  tenant,  accepted  of  by  the  landlord. 
IVith  regaitd  to  the  voluntary  renunciation  of  a  written  lease, 
our  institutional  writers  concur  in  laying  down  the  doctrine, 
that  such  renunciations  must  be  in  writing,  and  that  a  ver- 
bal renunciation  may  be  resiled  from,  in  the  same  manner 
with  a  verbal  tack  for  more  than  one  year ;  Stairs  B,  IL  T. 
9.  i  35.  Bankton,  B.  IL  T.  9.  f  37.  Ersk.  B.  IL  tit.  6. 
§  44. 

This  doctrine  seems  to  be  consonant  to  the  general  prin- 
ciple of  law,  expressed  in  the  maxim,  Unumquodgue  eodem 
modo  disstdvitur  quo  coUigatur  /  at  the  same  time  there  do 
not  appear  to  be  any  reported  cases  which  can  be  regarded 
as  express  authorities  in  support  of  the  doctrine.  On  the 
contrary,  there  are  several  decisions  which  prima  Jacie  ap- 
pear to  sustain  verbal  renunciations  as  being  legally  binding, 
and  proveable  by  the  oath  of  party.  Thus,  in  the  case  of 
Ld.  Craigmiliar  v.  Chalmers,  19th  Feb.  1639.  Mor.  p. 
12308,  and  p..6090|  it  is  said  to  have  been  found,  that  a  re- 
nunciation of  a  lease  could  not  be  proved  but  by  writ  or 
oath  of  party.  And  a  similar  inference  might  at  first  sight 
be  drawn  from  the  case  of  Edmonston  v.  Bryson  28th  July 
174>4<.  Mor.  p.  12415.  A  late  writer  has  accordingly  laid 
down  the  doctrine,  that  a  renunciation  of  a  tack  may  be  com- 
petently proved  hy  oath  of  party  ;  Tait  on  Evidence^  p,  34*1 . 

If  it  were  clear  that  those  decisions  related  to  renunciations 
of  unexpired  tacks^  it  would  follow,  that  they  must  be  held  as 
establishing  a  different  doctrine  from  that  which  is  laid  dpwn 
by  the  institutional  writers.  But  as  it  cannot  well  be  pre- 
sumed that  those  writers  (all  of  whom  wrote  posterior  to 
the  first  decision,  and  Mr  Erskine  posterior  to  both  deci- 
sions) were  unacquainted  with  the  cases  just  cited,  it  seems 
more  reasonable  to  cooclude^  that  the  renunciations  to  which 
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the  decisions  i^fer^  were  of  that  kind  fortnerly  in  me^tube 
inade  by  tlie  tenant  t^er  the  .e:scpkatioti  <)f  f&e  itipvdated 
term  of  endaraDce  of  llie  >ea9<e.  The  distinctidn  between 
tile  two  descriptions  of  rennncial^n  is  dbvious.  The  renun- 
ciation after  tlire  stipulated  term  of  endurance  had  expired, 
was  a  mere  expression  of  tbe  t&nant'fi  willingness  to  fe- 
nove  at  the  termination  of  the  cotfttttct ;  wh%  t^e  renun- 
ciation of  a  current  leascy  operstefe  In  the  extHic^oii  -of  a  real 
right  constituted  by  writing.  Thvs  distinctioa  is  ^dmwn  by 
Erskine  in  the  «ame  section  to  which  reference  lias  just 
been  made :  *^  By  the  present  practice "  (he  obserres) 
***  tenants  seldom  at  ne^r  execute  wrietea  remmdadonsy 
*'  except  mhen  t^ey  are  intended  to  Itave  immediate  effect 
^  before  the  expiration  o^  the  years  of  tike  tack.  *'  And  tbe 
Sindral:  practice  of  granting  resuncialiOBfs,  or  obligaHions 
to  remove,  after  the  fitipnlated  expiration  of  the  leasei  ii  aho 
referred  to  by  Craig'y  L^  2.  Dieg,  9.  §  % 

The  doctrine  that  the  renimcifttion  of  a  tad:  can  be  proved 
by  writ  only,  is  also  laid  dovm  by  Btttfour,  who^  under  the 
I'ide  *^  ProhaHoun  ie  mnity"  has  ^Ae  fsiHowing  passages— 
**  QfMhrerer  ane  dbligatioun  or  contract  is  maid  kt  writ, 
'*^the  transactiottU  fthairupony  extoneratioua  or  ^scfaarge 
**  diahrof,  8(ndd  be  prwm  he  "uirit^  and  *vnit  be  idtae8Si»  iaaert 
'^  in  the  said  contract  or  obligatioany  'Oorby  nane  -al^ieris ; 
*^  17lb  Feb*  1549,  Laird  of  Kerse  contra  Oeorge  Panter. 
*<  (Mor.  12298).  lltb  Eeb.  1549,  The  Mr  of  Mailis  ciNi^ra 
^  Abbot  of  Noubottill  2.  t.  c.  197.  (Mon  ibid.)  Item^  The 
'*  renunciation  and  discharge  of  all  paetioanift,  oontracts, 
<<  alienatiouais,  and  uther  dispositiounis  quhatsumever,  Dnad 
^  in  writ,  aught  and  sould  be  prom  be  writ,  as  ane  remm' 
**  ciatioun  qfdne  tak  and  assedatioun^landis,  imduikerpm' 
'''  sessiounisy  souid  be  provin  be  xmit^  and  not  be  witnems^  9th 
«  Decern  b.  1  t.  c.  950." 

The  analogy  of  the  doctrine  applicsible  to  the  ^lease  itself, 
as  explained  supra^  chap.  IV.  in  treating  of  v^bal  and  4i^or- 
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mal  written  leases ;  and  indeed  tbe  general  principles  of  law 
applicable  to  the  dissolution  of  written  contracts,  seem  in 
like  manner  to  be  favourable  to  the  doctrine,  that  the  renun- 
oations  of  an  unexpired  written  lease,  must  be  in  writing ; 
and  that  until  writing  have  intervened,  the  tenant,  even  al- 
'  though  he  may  have  verbally  agreed  to  renounce,  may  not- 
withstanding, resile  from  that  obligation,  reiu;  integris  ;  that 
is,  provided  nothing  has  followed  on  the  faith  of  his  verbal 
agreement  to  renounce.  See  Schaw  v»  Palmer  2Sd  July 
'  1605.  Mor.  p.  12301 ;  where  something  of  the  nature  of 
a  rd  interventusj  following  upon  an  alleged  renunciation, 
was  held  to  be  proveable  by  writ  or  oath  of  party.  In  that 
case,  the  landlord  alleged  that  the  tenant  had  in  effect  re- 
nounced his  former  lease,  and  had  paid  a  higher  rent  on  a 
different  lease.  **  The  Lords  found,  that  they  would  not 
receive  that  allegeance  of  paying  of  greater  duty  to  pre- 
judge the  tack,  unless  it  were  proved  by  writ  or  oath  of 
party."  See  also  as  to  the  equivalents  of  a  renunciation 
of  a  current  tack ;  Gordon  v.  Forsyth,  19th  December  1776. 
Mor.    Appen.  voce  Tack,  No,  2. 
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